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introduction

/ :

Tl"e United States Commission on Livil R;snts
fi rst endorsed the proposed Federal Equal Rights
Amendment in 1973, soon after it was adopted by
the United States Congress and reported to the
individual States for ratification.? The language of

¢ Equal Rights Amendment® expresses the basic
pnnciple that govemme}lt at all levels should treat
women and men asyndividuals having equal rights
under law and provides for the implementation of
this principle: .

Sec. 1. Equality of rights under theaw shall
not be denied or abridged by the United States
or by any Stateron account of sex.

Sec. 2. The Congress shall have the power td
enforce, by appropriate legislation, the provi-
sions of this article.

. )

Sec. 3. This amendment shall take effect two
years after the date of ratification.

The C‘omrm"ssion reaffirmed 1its support for the
Equal Rights Amendment 1n 1978 when Chairman
Arthur Flemming and Commussioner Frankie Free-
man tespified 1n support of extendihg the penod of

"~ ume in which rgtification could be accomplished. In
December 1978 the Commussion published its State-

ment on the Equal Rights Amendm $ In that
statement, the Commussion documented the continu-
Jng need for the Equal Rights Amendment and the

perience of the 16 States that already have added
equal nights provisions to their Statex constitutions.®
On the basis of its study, the Commission concluded
that

« The full text of this endorsement s reproduced as Appcndlx A
* The ERA way approved by Congress and sent to the States for
ratification on Mar. 32, 1972, 49 years after it,whs first introduced This
Jegisiative history is reviewed in L.S, Congress, Senate Judiciary Subcom-
mittee on the Constitution, Report Pursuant to S Res. 170, 95th Cong., Ist
sess., 1978, pp. 31-35.
* HRJ. Res. 208, 92d Cong,, Ist sess., 86 Stas. 1523 (1971).
+ LS., Congress, fxtending the Ravficanon Peridd for she Proposed Equai
Rights Amendmeni. Hearings On H.J Res. 638 Before the Subcomm. on Cinl
& Consuunonat Rights of the House Comm. on the Judiciary, 35th Cong., Ist
& i3 sess, 1971-7% statement of Anthur § Flemming and Frankie M.
Freeman), p. 34
¢ US., Commission on Civil Rights, Statement on the Equal Rights
Amendmeni. (1978) (hereafier cued as 1978 ERA Statement). »

¢ [bd. Fourteen States haye added cqual nghts provisions to their-

comstitutions snce 1970- A Alas Const. Art. 1, §3 (1972); Colorado.
Colo Const Art 2. §29 (1972), Connecticut, Conn. Const. Art 1, 520

Aruitoxt provided by Eic:

H

attainment of full, equal rights for women and
men requires ratification of the proposed
amendment. The need for RA is at least as
great today as it was when)Congress préposed
the amendment to the Statep in 1972. Measured
'by any standard, gender lines have not been
erased, and the history of unequal treatment of
and women has not been adequately
redg\?sed under existing law_-Moreover, as a
resw]} of experiences under State constitutional
amendments virtually identical {p the proposed
Federal gmendment, it is even clé&rer nbw than
it was 1&972 that the ERA is the.appropriate
remedial action td address this inequality and
assure women and men equal justice before the
law.”

In the 2 years since the Statement was 1ssued, the
Commussion has viewed with i mcreayng concern the
gap between reality and myth concerning the mean-
" ing of the Equal Rights Amendment. The Commis-
sion believes that this gap has significantlyinterfered
with efforts to add the amendment to our Federal
Constitution. The gap is illustrated by a recent
mdependent statewide poll sponsored by the Salt
Lake Tribune, * asking VJtah voters whether they
appros,ed of the followiltg language. “Equality of

under the law shall not be abridged by the
United States or by any state on account of sex’
The language was favored by nearly a two-to-one
margm Yet when “asked whether they favor or
oppose Utall's passing the “Equal Rights Amend-
ment,” many of the same voters who favored the
equal rights language stated their opposition ‘to
ratifying the BERA.® Since the language quoted
above is drawn directly *®fom the. text of the
(1974), Hawan, Hawau Const Art 1, §21 (1972), Ilinois, 11 Const Art 1.
§18 (19715 Maryland, Md. Const. Ant. 46 (1972), Massachuscits, Mass.
Const. Part 1, Ant. 1 (1976}, Montana, Mont. Const Art 2, §4 (1973), New'™
Hampshige, N.H Const. Part 1, Art. 2 (1974), New Mexico, NM Const.
Art. 2, §18 (1973), Pennsylvama. Pa. Const. Art. 1, §28 (1971), Texas, Tex
Const. Art. 1, §3a (1972); Virginia. Va. Const. Art. 1, §11 (1971); and
Washington, Wash. Const. Art. 31, §1 (1972) The language of the
Colorado, Hawan, Maryland. Massachosetis, New Hampshire, New Mexi,
«u, Pennsylvania, Texas, and Washington provisions Jlosely resembles that
of the proposed Federal Equal Rights Amendment. Utah and Wyomung
adopted wonstitutional provisions regarding scx equahty near the end of the
19th centuty Utah Const. Ant 4, §1(1896); Wyo. Chnst. Art 1, §§2, 3, Ant.
6, §1(1890)
Y 1978 ERA Statement. p. 4.
* “Yoters Opposed to ERA, But Suppon lts Concept,” Salt Lake Tﬂbune

May 11,1980 p A-1. i
* Tbid
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proposed Equal Rights Amendment, such conflict-

-1ng responses to the two questions are not easy to
recoiicile. ?

The gap also 1s seen 1n other independent polls, _

cqnducted nationwide, consistently showing majori-
ty support for the Equal Rights
nationally, as in Utah, the sypport for the principle of
equality embodied 1n the Equal Rights Amendment
1s even stronger than support for the amendment
itself,’’ indicamng that many persons have not
accepted the fact that the ERA 1s the most effective
way to secure equal rights under law for women and
men. Moreover, even’ where broad-based support”
for the ERA 1s’documented, 1t 1s 1gnored by State
legislatures that refuse to ratify the amendment.'?
- Thirty{ive States, representing 72 percent of the
United Stz‘%es population, hav eratified the proposed
Equal Rights Amendment, approving it as part of
the Federal Constitution.'* However, the ratification
process 1s stalled 3 States short of the total number
of 38 needed by June 30, 1982, the time set by
Congress, after extending the original ratification
penod, as the final date for approval of the amend-
ment.”* The 15 States that have faled to raufy to
date are., Alatfama, A_nzoria, Arkansas, Florida,
Georgia, Ilhgois, Lowsiana, Mississippi, Missoun,
Nevada, North-Carolina, Oklahoma, South Caroli-
na, Utah, and Virgjnia:'s

In view of the hmited time remami,ng in which
these States may ratify the Equal Rights Amgnd-
ment, the Commussifn considers 1t essentéaj to
confront "directly the concerns responsible for the

Amendment.!? But

¢ > .

-

€
N ]
.

= A Gailup?poli 1aken in Scptember 1980 showed 64 percent favonng the
Equal Rights Amepdment. stmilar to the 62 percént figure found in the”
Target Systems Ingg¢TS1) Nauonal Survey conducted by Hamilton and
Staff 1n June 1980 See, 2is0. Yankclovich, Skelly & White. Survey for Time
Magazine. Jan 6-7, 1981 (63 Pcent of those surveyed eapressed hope that
the Reagan sadminssratian will work for passage into law of the ERA)

» A survey conducted by Louis Harris and Associates in February 1979 |

reported 65 pereent 1n favor of effurts iv strengthen women'™s status in
socicty’today Public Opinion. December-January 1980, p 33 An NBC-
Associajed Press survey of likely voters i July 1980 rcporlcd‘lhal 71
percent of those pdfiled favored a constitutional guarantee of equal nghts
under Jaw for wemen and men, 1n the same poll, 53 percent of those who
had heard about the ERA indicated support for 1is passage v

v A St Louts GlobewDemocrgt polf in Missount. where the ERA has not
blen rauficd, showed in 1976. that 60 percent df the voters favored
ranfication Secc St Louis Globe Dermocrat. Dec 28,1976, p A-4 Similarly.
a sepies of public dpinion surveys between 1974 and41978 in [lhincs, another
~unratified” State. showed that 2 magomty of rchslcrcb" voters have
consistently favored passage of the ERA. in 1978, 64 percent of those
polled favored ratificaion Richard Day Research, Urbam, llinors. 1978

» The legistatures in four of these States, Idaho. Nepr. Sbuth Dakota,
and Tenrfessee, have since ittempted to rcscma*(hetr rapfication, 1n 2 fifth
State. Kentucky, legslative rescasion has been wetoed by - the icung

. ‘. . ]
.
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# and how will 1t result jn changes that are desirable?

Pendieton Gnimes, De

. .
gap betw een support for the principle of equal rights «
and suppdrt for ratification of the ERA itself Many
of the arguments against ratificationsappeal to fears
and ignore facts, confusing voters. and legislator.s‘
alike about the dbjectives and positive effects 1o be -
secured by the proposed amendment The purposef
of this report is to make clear to the women and men
of this Nation who believe in the equal dignity of all
individuals before the law that the Equal Rights
Amendment is essential to achieving this goal
Alihough State, local, and Federal government
may act without the ERA to promote equal rights,
the reality is that without the amendment, govern-
ments at¥all these levels have not taken—and most
likely will not take—the steps necessary to rid their
laws, policies,” and practices of -the sex bias that
continues to intrude upon the lives of women and,
men in this country.' This report discusses this
reality and responds to several questions repggatedly
raised by those who favor equal rights But are
uncertain about the ERA. Is the ERA still needed

Will States be subjected to undue Federal efforts to
enforce the ERA and accomplish these changes? *
Will State and Federal government alike be subject
to undue ‘intervention by the courts in this enforce-
ment.process? ) ¢

With this report, the Commission ren2ws its call
for the Nation to cdnsider the ERA ofl its merits, for
“such consideration can only .result in ratification
and the long-awaited guarantee to women and men
of equal justice undef law.”"” o )

a N

Governor Resuision uf Cunsuitutivnal amgndment ratification votes has
never been recugnized as v3hd in the past Ryuth Ginsburg. “Ratification of
the Equal Rights Amendment A Question of Time.” Texa: Lqw Review
(1979) vol 57, p 919 The vahdity of resciston is the subject of hiigation
pending in the US Dustnci Court for the Disinct of ldaher Idahu v
Freeman, Civil No 79-1097 (D ldaho. filed May 9. 1979) .
" The onginal penod for ratification ended Mer 22,1979 The U'S House

of Represcatatives approved a 39 month extenMon of the onginal deadine

on Aug 15. 1978, and the Senate followed suit on Oct 6,1978 124 Cong

Rec HE665 (daily ed Aug 18, 1978), 124 Cong Rec $17314 (daily cd

Oct 6, 1978)

5 Six of these States, Georgia. .Loussiana, Misstssippi, North Carolina,

South Carolina, andyVirgima, have never raufied the 19th amendment to .
the US Conuitut, which grants women the right to volc Alan

racy and the Amendments to the Constitution
(Lexington, Mass  Lesitigton Books. 1978). p 96

s Ti has been suggested that failure to ratify the Equal Rights Amendments

might be taken as a signal by “[ajctors in the political atena™ that advocates .
of ey 1ghts lack political power “so that positions and programs they{ *
support can be ignored safely, or at least deferred ” Ruth Ginsburg.
“Sexual Equality Under the Fourteenth and Equal Rights Amendment.™
Washington University Law Quarterly (1979), pp 161,177

it 1978 ERA Statment. pp 31-32
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1. How Will Ratification .of the Equal Rights
~ Amendment Affect Laws and Governmental Actio

Concerning Women?

.

L . ) . \' ‘
The system of laws in the Unifed States is like a
patchwork quilt: the rights of individuals in one

State vary greatlyvfrom the pights of individuals in

gnother; and where the actions of individuals are

subject 'to Federal laws, their tights may be different
* still. This Federal system of government was care-
fully incorporated in the United States Constitution,
and respect for the coexistence of State and Federal
jurjsdictions is basic to the Nation.

Within this system, howegr, certain principles of
freedom and individual digpity have beer viewed as’
preeminent. Thus, individual States are free to
govern as they choose, but they may not interfere
with freedom of speech, they, may not discriminate
on the bagsis of race, national origin, or religion, they
may not den¥ ap individual the right to vote on the
basis of race o of sex. ) v

The proposed Equgl'Rights Amendment is consis-
tent with this schefie. It makes clear that men and
women should be 4reated equally by alf levels of

- government—the exclusive target of the ERA. The
amendment 1s .necessary becausé, historically, dis-
crimination against individuals based on whether
they are femjle or male has been deeply entrenched
in our laws and persistefitly reflected in governmen-
tal action, The Senate Judiciary Gommittee that
successfully recommended the amendment’s adop-
tion by, Congress concluded that the ERA is
gssential becaust of the extensive sex discrimination.

H N

-

directly attributable to governmental action
both in maintainiag archaic discriminatory laws
, and in perpetuating discriminatory practices in
_employment, education and other areas.. The
social and economic cost to our society, as well

discrimination, Z:: immeasurable. That a major-

# US, Congress, Senate, mittce on the Judiciary, Equal Rights for
Men and Women, 924 Cong.. 2d sess, 1972, S, Rep 92-689. p. 7 (hereafler
ctied as Senatg ERA Réport). - .= )
* Ginsburg. “Sexual Equality.” p 174

3 See US. Department of Justice, Task Force on Sex Discnmination,’
z?‘ml Reghts Divison, Interim- Report to the President (Oct 3. 1978)

&

2
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. " ity of our population should be subjected to the ,
indignities and limitations of second class citi-
zenship is a fur{damentavl affront to personal
human liberty. 8 .

v

Some States have already undertakén a basic
commtment to equal rights. But the piecemeal
implémentation of this commitment has been” une-

ven, and other States have barely made the commit- '

ment at-all, Fhere are still *[tJhousands of State laws,
most of them historical hangovers, [that] typecast
men and women.”'* Nor has the Federal Govern-
ment fully femoved sex bias from its own code and
‘regulations.”® Moreover, where States and the Fed-
» eral Government have acted through their. legisla-
tures and courts to promote equal rights without
.regard to whether an individual is female or male,
their actions are not secure. As the American Bar
Association recczntly stated in explaining the need

for the ERA: '
- . 3
No brdinary statute can provide the bedrock
protection assused by a Constitutional Amend-
ment. No Court decision can provide that

protection, for the court§’gnay interpret, but
they gnay not amend the Constitution.?!

. Ratification of the Equal Rights Amendment will
provide a durable Ruarantee to women and men of
equal status and dignity under the law 2 It will
allow us to live and develop free from the govern-
ment intrysion that historically has classified and
pigeonholed men and women according to stereo-
types about their roles and capabilities. The devas-
tating effect on women of this persistent disgrimina-

»

as the individual psychological impact of sex—tion and the changes to be secured by’ the ERA are

discussed below.,

. A
(hereafter cited as Intenm Réport) , U S., Commission on le. Rights, SF]'/
Bias in the U.S. Code (1977).
1 Amenican Bar Association, About the ERA(April 1980), p. 2
7 Ginsburg, “Sexual Equahity,” p. 161 (Thisis the "animatng purpose” of
thg proposed Equal Rights’Amendment.} :

[
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w Will the Equal Rights
: mendment Affect Women in the
| aid Labor Force?
| Women’s participation in the labor force has
L . increased dramaticaily, with more women employed
' outside the home today than ever before in history,
By 1‘979, 43 million women, or 51 percent of all
women in this country, were employed or looking
for jobs. Over 7.4 million held jobs in government
alone—at Federal, State, and local levels. Statistics
' show that the participation of married women in the
labor force is similar to, that of all women in March
1979, approximately 50 percent of all wives were
employed or looking for jobs. For young women,
the participation rate is even greater—64 percent of
"all women aged 25 to 34 were in the labor force by
the end of the decade, including 54 percent of the
mothers who are in this age group.®y
Clearly, with a steadily increasing majority of all
women employed, vast numbers of women are

» based on sex. Moreover, where job op*)ortunities

/ only felt by women, but also by the families they
support, whether i conjunction with their hus-
bands?* or on'their own aj heads of household.*

Yet, despite the existence of Federal?®® and State®
equal employment opportunity laws, women con-
tinue to be victims of pervasive discriminatory
practices in the labor force. The ERA is needed to
, help end governmental action that limits opportuni-

ties available to women throughout the labor force
and to ¢lose loopholes in existing antidiscrimination

—— e .

= See U S, Department of Labor, Burcau of Labor Staustics, Perspectives
on Working Women. A Databook {Buileun 2080, 1980) (hercafter cited as
Perspectives on Working Wome. ~

* In 1978 full-ume, all-year, e-carning wives contributed approximate
1y 38 percent of their famulies” income. Ibid, p 57

= Twenty-one millon persons, or 13 pefcent of all famiies. were living in
female-headed houscholds 1n 1975. U S., Comnussion on Civil Rights,
Women Stll in Poverty (1979). p. 18 Almost two-fifths of all families headed
by women have incomes belgw the poverty level. A large proportion of

children living in poverty US., Deparjment of Labor, Women's Bureay,
The Employment of Women: General Diagnosis of Developmenis and Issues
(April 1980), p.7 (hetcafter cited as The Employment of Women),

* The two principal Federal stattes that prohibit sex discnmination in
employment arc the Equal Pay Act, 29 U S C. §206(d) (1976) and Tutle VII
' of the Ctvil Rights Act of 1964, 42 U'S.C. §2000¢ (1976).

7 Eg. Alaska Stat. §§18.80.220(a), 23.10.158 (1972 and Supp. 1979); Cal
Labor Code §§1197.5(z), 1413 (West 1971); Me Rev. Stat. Ann. ut. §,
§3372, ut. 26, §628 (West 1964}, Not all States, however, havesuch laws,
for example, Alabams and Mississippt have not enacted State equal pay or
fair employment practices laws. . .

= Barbara A, Brown, Ann E. Fffedman, Harnet N. Katz, and Alice M
Price, Women's Rights and The Law: The z{gp,act of the ERA on State Laws
(New York: Pracger Publishers, 1977), p. 209.

» Eg, NY¥ Labor Law §476 (McKinney 1965) (prohibited employment

6
-3
Q

Aruitoxt provided by ERic

vulnerable to discriminatory employment practices

and wages are limited by sex bias, the harm is not-

these families ate headed by black women whose famihies include half of all *

laws so as to make it clear that public employment
practices that discriminate against women, are%é’gal !

Laws Limiting Employment Opportdfilfies for
Women ’

. Equal emp]oyment'opportupities for women
, ?ontinue to be limjted by remnants of the restrictive
/.abor legislation passed by the Federal and State
governments in the late 19th and early 20th Centuries
and after the -Second ,World War.?®* These laws
limited the occupations open to women,® restricted
the nymber of hours ‘women could work,* and
regulated working conditions for women.*
Stereotyped beliefs about womens roles and
capabilities were given as the rationale for passage of
these laws: women wergseen as physically weak and
as occupying only a transient and secondary rol¢ in
the labor market. In addition to reinforcing and
‘perp‘etuatin g these stereotypes, such restrictive labor
laws also served to reduce the competition by
~women for better paying jobs.*?
£ Rather than protecting women, the provisions -
, discriminated against them by making it difficult for
gualified women to obtain desirable and high-sala-
<ried jobs and by. creating obstacles to promotions
and supervisory positions.* The restrictive nature
and discnminatory effect en women of protective
labor legislation have been specifically acknowl-
edged by the Unite States Senate as one of the
reasons the Equal Rights Amendment 15 needed.*

. Y

by women as messengers during vertain hours), repealed by L 1973, ch 377,

ﬂl. Wash. Rev Code Ann §49 12 200 (1962) {prokibited women serving

in public office), as amended by L 1963, ch 229, §1. -

» Eg. lil. Rev Stat Chy 48, §5 (1969), repealed by P A 80-266, §1,

effective Oct. 1, 1977, See Brown and others, Wamen.?_nghI{ and thé Law.\

pp 210-1} . .

u Eg, DC Code Ann §36-310 (1968), amended by Act Oct. 1. 1976.

D C. Laws, No. 1-87, §37(2), D.C Reg No. 6, p 1134 Sce Women's Righis

and the Law, p. 211,

i Barbara Allen Babcock, Ann E Freedman, Eleanor Hoimes Norton,

and Susan C. Ross, Sex Discrimtnation and the Law. Causes and Remedies,

- {Boston Little, Brown 1975). pp 247-87.

 Brown and others, Women's Rights and The Jaw. pp 209-10.

% The Senate ERA Report Mates: ¢ .
Most States have enacted so-called “protective™ labor legislation 1n
one form or another. Many of these laws are not protective at all, but *
rather are restnictive, and have been shown to have 2 discnminatory
tmpact when applied onlyato ?-nen For example, & law whith limsits
tbe working hours of women But not of men makes it more difficult for
women & obtain work they desite and for which they are qualified, or
1o become supervisors. State laws which limit the amount of weight a
woman can hft or carry arbitrarily keep all women from centajn
desirable or high-paying jobs, although many if not most women arg
fully capable of pcrfomyng the tasks requiféd Senate Report, p 9

4
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Alt@ouéh many of these discriminatory statutes
have been repealed® or invalidated,’® somé still
remain on the books as badges of sex discrimination

and symbols of sex stereotyping operating to depriv e

women of jobs. For examplc. statutes that establish a
maximum number of hours women are permitted to

. w,ork'm certain jobs sull exist in Mississipp1?” and

New Hampsinre.*® The doors to certain jobs are still
.er‘mely closed to women by laws in ‘Arkansas,*
M;ssour1,* Ohio,*! and by the Federal Code.*2 These
statutes, although of dubious vahdity, newsrthqless
continue to exist and may be tacitly enforced.*® The
woman who 1s demed a job because of such State or
Federai iaws will not always know enough about
her l'ega’ rightd to challenge the demal. If she does
know her legal rights, she may not have the
resources t0 pursue the battle to enforce them.
Ratification of the ERA will require that labor
laws treat women and men equally. Not_only will
discyminate aganst individuals on the basis of their
sex l%&ﬂy be nvaud.** but also ratification will
.provide the impetus necessary for Federal and State
legislatures to act at last to eliminate the remaining
sex-based laws from their respective codes during
the 2-year legislative transttion period.** Duning this
revision process, protective labor provisions that
really protect workers—such as laws that provide
for rest periods. minimum wages, overtime pay, and
health and safety protéttions—will, 1t is expected, be
extended to cOver both”men and women. This
extension of l_)epeﬁts would flow directly from the

= See U S, Department of Labor, Employ ment Standards Admimistration,
Womeén's Bureau State Labor Laws in ransition From Protecton to Equal
Status for Women Pamphict No 15 (Washington, DC  Govermyent
Prfing Office 1976 .

» E g Rovenfeld v Southern Pacific Co 444 F 2d 1219 (9th Gur 1971)
tnvahdating wesght-hfting and mausmum hours statutes ugder Tatle VI,
Manning v General Motors Corp, 466 F 2d 812 (blhzljr 1972). cert
denged 418 L S 940 (1973 unvahdBung jub pruhxb?c, 0. weighty and
maximum hours laws under Titie Vii). Garncau v Raytheon Co, 323 F
Supp 91 (D Max 1970 (snvalidating restnctive hours law under Title
vl

7 M Cogle Ann §71-1-33(1972)
# NH Rev Stat Ann §§27515-17(1977) -

# Ark  Stat Ana §52-612 (1971) (working 1n mines)

© Mo Ann Stat §292 040 (Vermon 1972) (cleamng or working 1n certain
places ncar machinery )

o Ohio Rev Code Ann §3107 43 (Anderson 1973) (prohibits women from.
among other occupations, being a gas of elgetnic meter reader, bellhop, or
b ling alley pin setter operaung nopautomatic frdight clevators, or
driving ataxibetween $pm and gam)

f1 44 U'SC §35(dy (Supp 1979) tcertain goxernment contracts must
supulate that females under 18 may not th:(mp!oycd wn fulfilhing the
contract, while the minimum age for males s 1%)

« Brown and others: Women s Rights and the Law, . 218

“ I’r(zmmc labor laws precluding women from employment opportuni:

.
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legislative intent expressed by Congress in adopting
the Federal ERA.% ~

e Sex-based discrimination also is legislated into
government programs intended to give welfare

recipients the training and skills necessary for them -

to obtain employment and eliminate their depen-
dence on welfare. For example, although three out
of four individuals cligible and registered for job
placement in the Federal wprk incentive program
(WIN)¥" are women,* the program is required by
statute to give priority to the placemeht of unem-
ployed fathers.*® Even whenYwomen are placed in
Job$ through WIN, their average entry wage is only
$2.97 per hour, less than three—{t:ths of the average
entry wage of $4.81 per hour eatned by men placed
by the\f)rogram.50

v ’
Wage Discrimination
« The wage gap that persists betweeff;fﬂk*em-

js even greater than the

ployed women and meni’sn
differential found among™men and women in this

Federal job training program. Employed women
today receive, on the average, only 59 cents for
every dollar earned by men.* Among the primary
factors Contributing to the creation and perpetuation
of this wage gap are the occupational segregation of
women employees and the lower wages paid in jobs
that are, and traditionally have been, held largely by
women.*2 Women workers continue to be concen-
trated in the lowest’ paying, least valued jobs,
regardless of whether their employer is a branch of

ties have been invalidated under State ERAs Eg. Vick v 'Plonecg i Co,
569 S W 2d 631 (Tx Ct Civ App 1978) See /978 LR-A Statement. pp 27-
28

 For example. 1n Massachusctts, 2 junisdicuon with a State ERA. the
Iegislature has suspended the operation of, statutes that restrict the jobs
available to women Mass Ann Laws ch 149, §§53-54 (Supp 1979),
suspended by St 1979, C 146 (May 11, 1979) The legsslature n Ihnoss,
tyhich also has a Statc ERA., repealed statutes that set a Maumum gumber
of hours women vould work cach day Il Ann Stat ch 48, §§5-8 1 (Supp
1979). regealed by P A. 80-266. §1.eff Oct 1, 1977

* Senate ERA Report. p 15

w42 USC §863h 644 (1976 and Supp 1998) WIN i< the only Federal
employment program specifically targeted at recipients of Aud to Families
with Dependent Children (AFDC). 90 percent of whom are women #The
Employment of Women. p 21 °

s U S, Commussiom on Civil Rights, Women Still in Poverty (1979),p 14
* 42U SC §6333) (1976). scc Wormen Still 1n Poverty, pp 2, 14

% The Employment of Women, p 216 a

st Ibid . p 7 In fact, since the 1950s, the average annual carnings gap
between le and male employees has increased Duning the 1950s full-
ume feplale workers carned 64 percent of what similarly siuated male
c ees earned Today, that figure 1s 59 percent Ibrd

2'The mumate connection betwéen OGCupational sex segregation and
women's lower carnings 1s recognized in The_Employmem of Women, pp 6~

7 . .
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the State of Feﬁeral government or a private
corporation.*® This' job segregation is due, in part, tu
the legal barriers that histo#ically barred women
from certain jobs and employment activities** and to
practices that until recently were sanctioned by law,
such as the posting of job descriptions labeling
Rositions as open only to men or to women.* In
some instances the praotice of labeling positions as
“women's” or “mén’s” jobs persists.’6

The low wages assigned to traditionally female

" jobs—paying government secretanes less, for exam-
- ple, than government parking lot attqndants and
ranking child care workers on a par with dog pound
attendants*’—result from and perpetuate women's
sociall econqmic, and legal disabilities.5®" In some
instances, jobs held by women have been paid less
because of overt discrimination.*® Yet at present,
there is considerable doubt as to whether any of the
existing Federal or State antidiscrimination statutes
reach such wage disparity even when it is directly
traceable to sex-bised wage discrimination.®® The
ERA would clearly prohibit such discrimination by
public employers. This, in turn, would have an

999

-
“oibd, pp 6-7. 42 Women compnse 99 percent of all secretaries. 98
perg!nl of all food service workers, 90 percent of*all health service
wurkers. and 71 percent of all kindergarten, elementary, and secundary
school teachers. yet women constitute less than 12 percent of all sales
represeftatives, 21 percent of all shipping clerks. 6 percent of ail craft
workers. and 12 percent of all lawyers, and judges Perspectives on Working
Women table 11. pp 10-11 ¢

** Ruth,G Blumrosen. “Wage Discrimunation. Jub Segregationand Tatle
VI of the Civil Rights Act of 1963, Umiversity of Mye igan Journal of Luw
Reform (Spring 1979)vol 12.pp 402-4 "

2 Ibd . p

s See Intgrtm Report. p w1

" Eiien Goodman.  Earning 1 ess 1pr Women s Work\ Washington Post,

N0t 16 1978.p A-23 N

** Sec Blumrosen, "Wage Discrimination.” pp 402-57
* Ibid, pp 421-26 Sec abo. Center for Women in G
Segregated Career Ladders in New York State Governm
Analyus of Incquality in Bmployment™ (Siate Unmiversityy uof New York,
Albany, 1976), Winn Newman, “Policy Issues FIL" Sikns Journal of
Women in Culture and Soctety (University of Chicago. 1976)1p 265
* The Federal vourts, for example, are divided as 1o whether women can
assert a wage discrimination Jaim under Title VI where thg Jdaim would
not fit within the_narrow ,requirements of the Equal Pay, At (which
requires equal pay only between jobs of equal shll, responsidility. and
effort) Compare Guntheyv County of Washington, 623 F 2d 1303 (9th Cu_
1979). cent granted. — U S — (1980) (No 80-429), and TUE + Wcmng-‘
huuse, 631 T 24 1094 (3rd Cir 1980), pct.ian for wert, pending. with Lemons
v City of Denver, 620 F 2d 228 (10th Cir 1980), cert demed, —U $ —, 101
.S Ct 244 (Oct 6. 1980). and Chrmcnscn v State of fowa, 563 F 2d 353
(8th Cir 1977)
¢ Sec Perspectives on Working Women, p 12 As of September 1980,
Federal, State. and lowal governments employed 18 pereent of all
hohagnicultural employces in the United States and 20 percent of alt
employed women "U S, Department of Labor, Burcau of Labor Statistivs.,
Employment and Earnings December. 1980, vol 27, no 12 The median
carnings for women ¢mployed by the Federal Government are $240 per
week. for men the weekly figure 15 $348 U S, Dep: rtment of Labor..
Bureau of Labor Statistics, unpubhshcd Jabulations freoth the l979 Current
Population Surveys
s Congress spectfically recognized that sthe ERA 1s necessary 1n order to
. .
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immediate effect on narrowing the, earnings gap
“ between men and women, since the Federal, State,
and local goxernments\employ more persuns than
any single private sector industry.¢!

7

Loopholes in Antidiscrimination Laws

* Existing laws prohibiting sex-based discrimina-
tion by public employers contain many loopholes
that-would be closed by the Equal Rights Amend-
ment.®? For example, while most government em:
ployee$ are protected from sex discrimination by
Thitle VII of the Civil Rights Act of 1964,%* the most
cbmprehensive Federal statute prohibiting sex dis-
crimination in employment, Congress carved out
exceptions for the employment practices of its
Members and other elected officials.®* Similar ex-
emptions are found 1n the Federal Equal Pay Actss
and State antidiscnminatien laws 1n jurisdictions
such as Arizona,® Ilinais,*” and South Carolina.®
Although/feg‘fslators and other elected officials are
not included within the scope of these laws prohibit-
ing employment discrimination by the rest of the
country, and their employees therefore have fewer

pratect women workers completely  The Senate ER4 Ropurt wates that

Title VII and the Equal Pay Act fal to reach discrinunation n many

areas. allow for substaniial exempuuny 10 sume cases, and have ofien been

implemented too slowly " Senate ERA Reportp 7

* 32 U S C §§2000e-2000e-17 (1976 and Supp 111 1979) !

* The exemption for State and jocal clul%ﬂ officials 1y spelled vut n 42

U S C §2000e(f) (1976), which excludes fro -l)‘.e definttion of “employee™

for purposes of Title VI coverage
any person clected to public office in any y State or pohtic al subdivision
of any State by the qualificd voters thereof, or any person chosen by
such officer to be on such officer’s personal staff, or an appomtee on
the policymaking level or an immediate advisor. with respect to, the
exercise of the constitutional or legal powers of the office unless such
person 15 covered by appropriate State or local civil 3eruce laws

The exemption for Members of Congress was created by hmiting Tutle VII

coverage of legislanve employees 1o those 1n the competitive %y e 42

U S C §2000¢-16(a) (1976) provides as follows
All personnel acuons affecung employees or appheants fur emplhy-
ment (except with regard to aliens employed outside the hmits of the
United States) in militarydepartments as Gefised 1n section 102 of e
3,10 exevutive agencres tather than the General Accounting Office) as
dcﬁncd 1 section, 105 of title S uncluding cmp uyees and dpplh.dn ts fur

branches of the Federal Governtent having phwitions i the compe-
tive service, and 1n the Library nf-Congrcxs shall be made free from

origin
The pl‘ccxse scape of this section is uncicar, some mpluyCCs wnhm some

Congress) .

“2USC §203(c)(2)(1978)

“ Anz  Rcv Stat §41-1461(1)(1974) '

* HI  Ann Stat,ch 48. §852(c) (Smith-Hurd Supp| 1980- 8|)
“ SC  Codc§1-13-30(h) (Supp 1979)

11
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nghts, the evidence 1s that theirr employment.prac- ' provisions still persist in the patchwork quilt of laws

tices are not immune-from sex bias.®® A 1980 study
revc.:aled, for example, that N_Iembers' of Congress
pay female employee§ lower salaries t male
employees and give women fCWé‘r.top jobsf®

Yet another loophole that *exists on the face of
Title VII, and has been relied upon to deny, jobs to
women, allows sex to be considered a “bona fide
occupational qualification’ for a job. On the basis of
this exception, the- Supreme Court of the United
States held that a woman could be denied, a
government Job as a prison guard because of her
“very womanhood.””

Ratifjcation of the ERA .will require the cessation
of sex-discriminatory employment practic'esl by ali
government per$onnel and entities, including Mem-
bers of Congress and administrators of governmental
benefit programs such as WIN. It will reaffirm and
make secure-the govérnment’s commitment to equal
opportunity, for all workers. Adoption of the ERA

—willclose-existing loopholes for claims of discrimina-——

hY

tion by public employers and, generally, will pro-

"vide the impetus for a morg#vigorous enforcement of
g ’

antidiscrimination laws and policies.

.

How Will the Equal Rights
Amendment Affect Women Who Are
Married? . ~

Laws cencerning marriage traditionally havlr de-
fined woman's rights as those of a secon%ss

citizen.”” Although many changes in such laws dver
the past century have brought greater equality to the
legal status of husbands and wives, discriminatory

v$e¢ Extending Equal Opppriunuty Laws to Congeess, pp. 9-12 The US
Supreme Court has recognized that a cause of action for employment
discrimination can be pursucd against 2 Member of Congress based on the
fifth amendment to the Constitution. Davis v Pasman, 442 U,S 228 (1979)
" Florence Graves, “The Congressional Doubld Standard,” tn Common
Cause tOctober 1980y, p 14 see, alsu, Extending Equal Opportunity Laws 1o
Congress. b .

7 Dothird v Rawlinson. 433 U S 321, 336 (1977), Sce 433 US at 345-47
(Marshall, J , concutnng in part and dissenting in part) °

" Sce generally 1978 ERA Statement. pp 5-8, Leo Kanowitz, Women and
;Iu\bgw (Albuquerque University of New Mexico Press, 1969), pp 35-99

1 See Ark Stat. Ann §55-102 (Supp 1979), La Civ Codd’Ann art 92
(1972), Miss Code Ann §93-1-5(d) (1972)

* Sce discussion of marttal property, following

1 See Ga. Code §53-501(1974), Okla, Stat Tt 32, §2 (1971)

7 See Thorne v Odom 349 So 2d 1126 (Ala §up Ct 1977) (fathers lgavc E
prionty over mbthers as plamtffs in acllons for wrongful death or mjury of
a child) * ~
77 Under the common law, for cxample, only the husband had the nght to
sue third paries for the loss of “consortium.” 1¢, the loss of his wife’s
services A 1950 District of Columbia ca®e Hitaffer v Argonne Co ., Inc,

*183 F 2d 811 (D C Cir 1950). held that a marned women had a cause of

. action-fot loss of consortium, and courts applying State ERAs have done

E

the same. See discussion of third parly issues in Laws Concerming Marnital
Property and Rights of Husbands and Wives, following The laws in 38 States

RIC
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that vary from State to State. Spch laws set different
rutes for males and females éntering marriage,”
define different rights for them during marriage With
respect to property,” to each other,” to their
children,™ and to third partigsy and grant different
rights at the end of the marriage.”® These laws are
tooted in the English common . law view of the
married woman as the property of her husband,”
destined to be economically dependent upon him
and obligated to provide him domestic services and
companionship,* which were not recognized as
having any.econemic value.®

1
.

L
Laws Concerning Marital Property and
Rights bf Husbands and Wives .

Under the common law, married women suffered
a total loss of property rights. In response to t}us‘
harsh $ystem, a movement began ih the 19th century
that led to the piecemeal passage of reforms. The

purpose the reform laws was.,toiensure ghat

property a woman brought to her markiage or

cquired afterwards would be her separate properv(\' ,
an not subject to the domination or improvidence
of hér husband or liable for Hts¥debts.’? These reform
jaws varied greatly from State to State.®* To this
day, however, laws governing property rights dur-
ing marriage retain outmoded and archaic common
law " concepts about ownership, possession, and
control of marital property that discriminate against
women.* . 7 .7

Fot example, some States still follow the common*
law pregumption that household goods that were
Y

>
and the District of Columbia have been changed to extend such rights to
both spouses Of the remaining 12 States, 6 follow the common law rule
miting loss of consortium sits to husbangs,#md 6 have abohshed such
dctiondfur spuuses of buth fexes See Bfown and others, Women's Rights
and The Law,p 118 .

" See dm:llon of divoree, following. Sce. also, Wisconsin, Governor’s
Commission on the Status of Women, Reql Women, Real Lives—Marrage.
Drvorce. Widowhood (1978)

™ Sec*Blanche Crozier, ‘Marnal Support.” Bosfon Unuversity Law Revtew
(Jpduary 1935), vol 15.p 28

 Sce, ¢ g, Prerce V. Prerce, 267 So 2d 300, 302 (Miss Sup Ct 1972),
Tryon v Casey, 416 S W,2d 252 (Mo Ct App 1947)

& Gebhard v Gebjard, 253 Md 125, 127-130, 252 A 2d 171 (19%69) Later
cases, however, recognized the viilue of nonmonetary contributions with
respect to property rights in household gdods and furnishings Bender v
Bender, 386 A 2d 772 (D 1978) ‘

*r S¢e Natonal Bank Rochester v Mcadowbrook Heights. Inc, 80 *
Mich. App 777,265 N W 2d 43, 46 (1978), KanoWitz, Women and the Law.
pp 40-41 . , .

“ Ibid  $ee. e g, Ark Stat Ann §55-404 (1971), Conn Gen Stat Ann
§46b-36 (Supp 1980). Ky Rev Stat §§404010, 404 020, 404 050 (Supp
1978) : ’ .
» See generally Brown'and others. Women's Rights and the Law. pp 97-
202 '

-
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‘purchised, possessed,*and used' by both spouses

d’unng)the marriage belong solely to the husband.® !

Today in North Cdrolina, as was true under com-

‘wife in a form, of co- ownership kriown as

mon law, real property, held jorntly by. husband and
» tenants
by the entiresy™ “15 Under the exclusive controk use,
and possession of the husbafid. Moreovgy, the

\h,uaband 15 entitled to all the rents and proﬁt_s-

" prochiced by this property 8,

Under the ERA, the equalguight of a marned
woman to ownership, possession management
of warital property durmg marriage will be strength-
ened. Dischiminatory provisions wollld be invalidat-
ed. Thus, for e)}a‘mple, applying 1ts State ERA, the '
Pennsylvania Supreme Coug has held invahd the
commgn law presumption that household goods and
furnishings belong to the husband.“’@;I'his'discrimma-
tory presumption was similarly rejected in‘Virginia
after the adoption of a State equal rights provision,
when the leglslature enacted a statute expressly
prohlbmng any presumption favormg one spéuge\
over the other in determmmg ownership of tat}gxble
personal property.®

Laws giving husbands excluslve rights to control
aspects of the marriage still exjst 1 States such as
Oklahaa, where a statute provides that the hus-
band is the head of the household‘ that he may select
any reasonablé ,place of residence and the ¢ of
living, and that the wife must conform to his
wishes.*® A Georgla statute nzmes the husband as

subject to

o We family and the wife. . .subject t
) im.”® Louisiana persisted into 1979 with a law

Aruitoxt provided by Eic:

designating the husband as the “head and master” of
all marital property.®!

e e e . -

* See.eg. Upchurch v Upchurch. 76 Ga App 215, 45S E '2d 855(1947)
“ Kooh v Kdob, 283 NC 129, 195 SE2d 552 (1973), Rauchfuss v
Rauchfuss, 33 N C App 108,234 SE 2d 423 (1977)(chh and profits may
be charged with«he support of the wife )

¥ DiFlorido v DiFlondo. 459 Pa 641, 331 A 2d 174. 178-79 (The court
also relied on khe “emancipation ofmarried women over therr property”
and on changing social conditions to bolster thewr departure from earlier
common law precepts )

“ Va  Codg §55-47 1 (Supp 1980)

" Okla  Stat m 32.82(1971)

* Ga Code §53-501(1974)

*' See Kirthberg v Feenstra, 609 F 2d 727 (5th Cir 1979) (declaning law
uncanshtutional and describing Tevistons eﬂ'cm»c Jan 1. 1980). prob suris
noted, — U S ~, 1005 Ct 1899, (1980)

** Although.at one ume most States sef different age minimums fot males
and for l‘emalcs. taday all but three States impose the sime age himitations
on both ‘sexes. Only Arkansas. Lowsiana. and ‘Mississippt maintain sex-
hased restrictions on the age of consc% Ark Stat Ann §35-102 (Supp
1979), La Civ Code Ann art 92 (1972). Miss Code Ann §93-1-5¢(d)
(1972} Under the ERA? these sex-based age differentials would be invalid
The experience in 1hinors, a junisdiction with a State ERA. is iHustrauve In
Phelps v Bing. 58 1112d 32, 316 NE 2d 775 (11l Sup Ct 1974), the court
held that the differenual age minimum fui males and lOr femaics viulated
the Hltnors State ERA

.
.

The ERA will resul\m uhanges inithese and othcr
laws that on theirr face treat males anifemales
differently, such as laws that xmpo,se a different age
of consent for masrriage.*? In addition, laws that
grant different rights, privileges, or protections to

) wives ar%l:sbdﬁds will be invalid unless egtended

to both s
Por example\laws that give the husband alome the

. right to recover damages from a third party who

neghggntly injures his spouse,® or for thé wrongful
death, or injury of their child,** would be extended
under the ERA to.give thesame(,rlght to the wife.
Courts applying State ERAs in Pennsylvama 95
Alaska,*¢ Texas,”™ and Washington®® have already
extended the common law right to sue for “loss of
consortium™ so that women as well as men may
recovér from a“third party who causes a $pouse to
become disabled, holding that husbands and wives
are partners in marriage and must be treated fairly

and’equally R ’

Laws Concerning SUpport

The common law also imposed different 'rights

= and obligations on husbands and wives based on the
view of husbands as solely responsible for support
and wives for homemakmg services and ‘‘compan-
ionship™#?, However, the duty of support that was
placed upon husbands never truly protected wives
made vulnerable by the economic dependence im-
posed upon them.'* Courts have refysed to enforce
support obligations during _marniage, because they
are unwilling to invade the privacy eetabhshed by
the marital relationship. As a result, even if a
husband denies his_wife money for her most basic

needs—clothes, health care, food—she cannot, as

‘ L

. * Rbseberry v Starkoutch, 73 N M 211, 387 P 2d 321 u%ngwn
and others. Women's Rights and the Law, p 118 ** & .
* Thorne v Odom, 34950 2d 1126 (Ala Sup €t 1977)
* Hopkins v Blanco, 457 Pa 90,320 A 2d 139 (1974)
% Sthremner v Fruit, $19 P 2d 462 (Alasha Sup Ci 1974)
* Miller v Whittlesey, 562 S W.2d 904 (Tex Civ App 1978), aff'd sub
nom. Whittlesey v Miller, 572 S W 2d 665 (Tex Sup Ct 1978)
* Lundgrenv Whitney's, Inc 614 [2d 1272 (Wash Sup Ct 1980)
" Also refated to this common law doctrine is the view that a husband has
an absolute right Jo sexual relations with his wife This 1s the basis for the
virtually universal rule prohibiting mdrned women from charging their
spouses with rape Brown and others, Women s Righis and the Law, p 54
As of Junc 1980, 47 States barred 2 woman from charging her husband with
rape 1f she were married and fiving with him National Center on Women
and Family Law, Mantal Rape Exemption. mimeographed (New York.
undated) A few States have stricken or modificd the martal rape
exemption New Jersey law. for example, provides that "No actor shail be
presumed to be incapable of committing a snmg under thiy »hap(cr bevause
of age or iImpotency or marrfiage lu}h'. victim " N J Stat Ann §2C 14-5(b)
¢ (West Supp 1980)
™ Sco gencrally Ken
Sex-Based Discriminat
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th Davidson. Ruth Gunsburg, and Herma Hill kay,
(West Puhlishing Co 1974), pp IJ‘) 48
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lc;g as shé®continues to live with him, realistically

/gr/owde/ her with reasonable support money,'"! As a
< —~pfactical-matter, before a wife can obtain.a support
order there must be*a breakdown of the marital

separation or divorce.'? éontrary 1Q popular belief,
support laws do not help to keep a ‘family ihtact

The husband's duty to support his wife has
traditionally been treated more sesously by the legal
> system when the victim is a creditor, who has

furnished the wife with “nkcessaries” for her sup-
port. Unglr this common law ‘“necessaries doc-
_ trine,#Rusbands have been held lidble™to creditors

Jor necessaries purchased by wives.1® ¢ » .
As with the duty of support, however, this legal
___doctrne does not give the, wife any effective rights.

which her husband would be held liabl€. Due to the
burden of litigating to enforce the husband’s duty,
many merchants are n%willing to extend credit to a
__ woman 1n her own' name for the purchgse of
necessaries; store owners often require the husband
to sign before credit will be granted to the wife ***
The Supreme Court of the United States and State
courts have already signaled.the unconstitutionality
of laws impoging different financial responsibilities
on married” individuals solely on the basis on
whether they are female or male.’®® Many States
have addressed the inequities inherent in the com-
mon law scheme and\enacted statutes that require,
both spoyses to support each other acCordng to
their res&ctlve financial means and needg¥
, family expense laws making both spouses
ble tovcreditors for family purchases.!?’

i See ¢ g, Commonweaith v George, 358 Pa 118, 56 A.2d 228 (1948),
McGuire v McGuire, 157 Neb 226, 59 N.W 2d 336 (Neb Sup Cw 1953)
,The court 1n McGuire stated. \
As long as the homelis maintained and the parties are liviog as husband
and wile 1t may be said that the husband 15 legally supporting his wife
and the purpose of the marriage relation 1s being carned out 39
NW 2d at 342 Scc also Paulson, "Support Rights and Duties,”
Vanderbilt Law Review (1956), vol 9, pp 709, 719
192 ld
" This rule flows directly from the husband’s supposed obligation to
supportshis wife. The law presumed that the wl(% incurred habitities for
* necessares because the husband did not provide fier with money to buy
needed goods and services Therefore, 1t became the husband)s duty to
. resmburse the creditors who furnished these iteps 1o his wife Jersey Shore
Medical Center-Fitkin Hosputal v Eslate of Baum, 417 A 2d 1003, 1005
(¥"J Sup Ct 1980)
¢ Judith Areen. Cases and Materials on Famuly Law (Mineola, N.Y The
Foundation Press, 1978);p. 73
w0 See OrFV-0Ir, 440 U.S. 268 (1979) (statute under which husbands. but
nat wives. could be ordered to pay algnony, violates the equal protection
clause of the United States Constitution) See, also, Manatee Convalescent
Center, Inc. v McDonald, 7 Family Law Reptr 2181 (Fla Ct. App., Dec.
31, 1980 Jersey Shore. 417 A.2d 1003

-
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edct to obtain a court order requiring him to .,

relationship and an action commenced for legal -

It does not increase her ability to make pugchases for.

4,42“
-
1

a

¢
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The Equal Rights Amendment, similarly, will
require that marriage laws be based on antions
performed by s\pouses within thé family insfead of on
genddr. This would leave couples free to allocate
responsibilities according to their own preferences
and capabilities, so that husband and wife will be
responsible to each other to an extent consistent
with their mndividual resources, abilities, and the
type gf contribution each persop makes to the family
umt. This analysis 1s consistent with the reality that
#f¥riage is an economic as well as social and
_emotional partnership, where each spouse makes
equally_‘i'aluable, albeit different, contgibutions.!®

The ERA will not require, however, that a

husband and wife contribute identical amounts of
money to a marriage. It will not require that the wife
* obtain an income-producing job gutside the home
As th‘e legislative history of the ERA makes clear:

-
The support obligations of each spouse would
be defined in functional terms based, for exam-
ple, on each spouse’s earning power, current
resources and nonmonetary contributions to the
family welfare. - . .[W]here pne spouse is the
primary wage earner and the other runs the
home, the wage earner would have a duty to
support the spouse.who stays at home in
compensation for the performance of her or his
duties.'*?

The crucial importance of the homemaker’s con-
tribution to the marriage is expressly recognized in
the debates and reports that form the legislative

) histor'y of the Equal Rights Amendment."*® The

“ it Eg. Cal Civ Code §5132 (West Supp 1974). Del Code Ann ut 13,

§§502, 506 (Supp 1978), Mont Rev Code Ann §36-103 (Supp 1977), Va
Code §20-61 (Supp 1979)

w Eg, Colo Rev Stat §i4-6-110 (1973). Il Ann Stat., ch 68. §15
(1976}, Usah &ode Ann. §30-2-9 (1976). Wyo Stat §20-1-201(1977)

s Eg Jersey Shore, 417 A 24" 1003 Recognitton of this reality forms the
theoretical undcrpmﬁmg‘s of marial property laws i the eight community
property, States and 1s the major guiding principle behind model legisiation
developed it 1970, the Uniferm Marnage and Divordk Act (UMDA) Sce
Krauskopf. A Theory for Just Division of Marntal Property in Missours.”
Missours Law Review (1976), vol 41, p 165 The originat UMDA was
approved by the Commussioners of Uniform Laws 1n August 1970, It s a
model act—proposed legislation for the States to &nact as they deem
appropriate—and only becomes the law when adopted by a State
fegislature

1 Senate ERA Report. p 17.

us Ibid  See, also, Barbara A Brown, Thomas I Emerson, Gail Falk. and
Ann E. Freedman. “The Equal Rxght‘s Amendment A Constitutional Basis
for Equal Rights for Women." Yale Law Journal (1971), vol 80, pp 811,

b 936:954. .
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ERA’s mandate that this contribution be'ré::.orgnized
has been judicially!! and legislatively!!? dcknowl-
edged in States that already have equal rights
provisions in their ¢onstitutions. Such legal recogni-
tion 1s jssential for homemakers to gain meaningful
economic security Jurmg and after marriage; the
ER& will give such legal recognition an anchor
the Federal Constitution for improving the status of
homemdkers in all States, !

The ERA_ will accelerate legal recognition ‘of
modern marriage as a partnership in which marital
property belongs to both spouses and th’e hqme-
maker’s contribution to the marriage is appreciated.
It wil] also ensure that the persistent remnants of
sex-biased property laws that severely dis'advéntage
and restrict married women will be eliminated, and
it will prohibit their reenactment by the Federal or
State governments.

-
’

Y

How Will the Equal Rights -~
Amendment Affect Women and
Childréty Facing Disruption of Their
Families by Divorce?

There has been a rising rate of divorce in the
United States over the past 20 years. The Bureau of

the Census predicts that if the trend continues, .

almost 40 percent of all marriages will end in
divorce.!** This prospect is grim for men and women
alike, but the reality it signals has its harshest effect
upon women, especially those who accept ghe
responsibility of ¥eing a full-time homemaker during
part or all of the married years. By invalidating sex-
based stereotypes and presumptions in family law
and encouraging legal recognition that marriage is
an economic as well as social and emotional partner-
ship, the ERA will help women facing divorce by
making the legal system operate more equitably.

""" See. eg. DiFlondo v DiFlondo. 459 Ba. 641, 331 A 2d 174 (Pa Sup

Ct 1979) .

™ In Mdntana, for example, where an ERA s already pant of the State

constitution, the support faw specifically states that each spouse must

support the other to the extent each 1s able and that support includes the

nonmonetary support provided by a spouse as homemaker Mont Rev

Codes Ann §36-103 (Supp 1977)  °

' U %, Depariment of Commerce. Bureau of the Census, Divorce, Child

Custody and Child Suppori (June 1979), p | (hereafter cited as Drvorce,

Child Custody and Child Support. ) .

**4 Foundation for Child Development. State of the Child, New York Cuy I

tJune 1980) pp 43-46, 51-52, see Divorce, Child Custody and Child Support.

pp 4-5 Almost onc-third uf all women receiving child support need public

assistance Divorce, Child Custody and Child Supporr, table 8. p 14

1% See David Chambers, Making Fathers Pay The Enforcement of Child

Support (Chicago University of Chicago Press, 1979), p 42-50, Saut
A

Economic Survival: Support and Mari{al .
Property % |

Divorce has been recognized as a primary cause
of poverty among women and children.'** Studies
document the, differential effect of divorce on ‘the
economic status of mer and women. Even fathers

* who pay child support aré often better off financial-
, ly after divorce than they were before.!'® In sharp

contrast;, many women and children face severe
economic problems at the time of divorce. * .

* Sex-based presumptions have traditionally
contributed to in€quities when™djvorcing spouses
divide their accumulated p¥opert{, 'such as the
house, household goods, and bank Yccounts. Such
presumptions operate to ‘disadvantdge most severely
the homemaker spouse. For example, under com-
mon law, it was presumed that household goods
aceumulated durjng the marriage and used ’Qy both
spouses belonged to the husband only, unless the
wife could demonstrate her financial contribution.!!®
This presumption often operated to deprive the
woman who contributed homemaking services rath-
er than dollars to the marriage of the property she -
thought had been hers. Similarly, in some States
today, the wife’s services to her rusband’s business
are presumed to be gratuitous; in these States courts
will deny a wife’s claims for property rights based,
on the time and effort she has contributed to her
husband’s business.!!’ '

The ERA would lnvalida;Psuch presumptions
and encourage recognition of the economic value of
homemaker services, a result already accomplished
in Pennsylvania under its’State equal nights amend-

. ment.! Relying on the Pennsylvama ERA, the

State's supreme couft concluded that the common
law presumption of “husband’s ownership”™ of
household goods could not survive constitutional
, scrutiny. This one-sided presumption, the court said,
Jailed to acknowledge the equally important and”

Hoffman and John Holmes, Husbands, Wives and Divorce. pp 27.31.1n
Five Thousand American Families—Patterns of Economic Progress. vol 1V,
ed G. Duncan and J Morgan, Insttute for Soctal Research. University of
Michigan. (Ann Arbor, Michigan 1975) Although the studies show a
decline 1n absolute income for divorced men. when income 13 considered on
a per capita basis, their economic status ofien improves Lenore Weitzman
and Ruth Dixon. “The Alimony Myth Does No-Fault Divorce Make a
Difference? Family Law QuarrerlyX1980), vol X1v. pp 172-78

¢ DyFlonido v DiFlondo, 331 A.2d at 178, n 10

" Sce Lesatherman v Leéatherman, 297 NC 618, 256 S E 2d 793, 796
{NC Sup Ct 1979) (wife denied property interest in husband’s business
even though she perfurmed services fur the business. which was capitahized
out of maney from theirr joint bank account, servives of the wife to the
husband of his b are pr d gratustous)

W DiFlohdo v DiFlondo, 331 A 2d at 179

ro
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ften substantial nonmonetary contributions made

by both spouses.*® Even where the husband is the )

“sole provider,” the court reasoned that the State's
equal rights amendment require recognition of the
contribution of the homemaker wife and concluded
that, 1n the absence of evidence to the contrary} it
must be presumed that the property is held jointly.'?
Thus, the Pennsylvama ERA has already resulted
in establishing as a starting point in the division of
household goods the presumption that thefcc')'mribu-
tions of the homemaker and the spouse,with a
paying job are equal.!® -
* e In addition to dividing accumulaied. marital
property, divorcing spouses must determiffe their
respective responsibiities for ahmony and child

Ly
RN

)
- -

Some States have followed similar reasoning in
changing laws that previously assigned-child sup-
port duties to fathérs only, solely on the basis of
sex.’? “These States have deterrhined that both
parents have the duty to support their children '**
By analyzing the facts on a case-by-case basis, the

_ courts in these jurisdictions are in a position to assess

the financial position of each parent and to award
-child support realistically.'? . x

This gender neutrality will operate fairly, how-
ever, only if a value is placed on the contribution to
child support made by the custodial parent, who is
most often the mother. The way the ERA will

- .promote this important safegyard for women is

already seen 1n States that have added equal rights

support.i# The Supreme Court of the Umited Statesy, provisions to their constitutions.'® While holding

already Has established-that statutes impasing diffet-
ent responsibilities 1n this area on the basis of sex are
invahd under existing cogstitutional law .12
Consistent with this rule, many States have. al-
ready,” either through court decision or statute,
revised their laws to provide for alimony, of mainte-
napce awards for a dependent spouse—regardless of
whether the spouse 1s female or male.' However,
few situations age where such ‘“‘sex-neutral” laws
result 1n charging a waman with the support of her
.former husband, since the reality is that most
. < husbands are not economically depenaent on their
.wives. The rate cases where courts have.fotfnd such
dependency lﬁlustrate the fairness of the “mutual
« responsibility” doctrine.’? %
o . Vo
2 1d a1 179, 180 . . .
1 Lower courts i Pennsylvania have begun to apply 4hi¥ rule fo real
property 2s well Sec Bibighaus v Bibighaus, 66 Pe] 281, 288-90

(Delaware County. Del 1979) -
112 Few divorced women are awarded alimony, and

-
fewer still receve |,

allmony\aymenu In 1978-0nly 14 percent of diorced womén reported *

that they were awarded alimony, only two-thirds of those women actuaily
received some payment, the amount averaging about $2.850 Qray gne-half
of divorced and separated en with children under 21 were sup) to
recaive child support n 1978 _only one.haif of thowe mothers recaived the
full amount of child supporxfhat had been awarded Among all mothers
whqfeceived some child support, the mean payment was $2,000%4 S,
Department of Commerce,. Bureau of the Census, Child Support and
Alimony. 1978 (advance repost), p |, and table ATp 3 There s no evidence
that this represents any “new" trend data collected by the Bureau of the
Census indicate that only 9.3 percent of divorces between 1887 and 1906
included provisions for permanent alimony., as did 154 pereent of divorces
in 1916 and 146 percent of those m 1922 Weitzmangnd Dixon. ““The
Alimony Myth. Docs No-Fault Divorce Make A plﬂcrr;‘z:e’{' p- 180,

3 Orr v Orr, 440 US 208 (1979) The Court reasoped that sex could got
be used as a “proxy” for need and suggested that individualized heanngs i
which need forﬁhmony could.be established gould‘beucr fulfill the State's
objective of aiding the “needy spousc. * /d. at 280-82. This result does not
mean that all women are now or will be required 10 pay ahmony to their
husbanda. Rather, as the Court suggested. tnal dourts w1 nr?'m'wc the

financial postion of cach, spouse before making a déterm(nation of the "

amount. If any. of ?hmony one sppuse will be ordered 1o pay the other This

X Co
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that the State ERA requires that both parents be
obligated equally to support their children, these
States are not interpreting such mutual responsibility

« as requiring mathematical equality in the monetary
contribution of mother and father.’*® On the con-
trary, for gxample, one court in a State ERA
jurisdiction held that courts need to consider the
importance of the emotional contributfoh to a child’s
welfare provided by a nonworking custodial parent
and pot merely the potential monetary contribution
that parent might provide if employed **

By not automatically imposing a financial support '

burden on both spouses, these rulings have support-
ed the continued provision of child rearing by
custodial parents. In fact, one Pennsylvania court

determination will be made on a gender-neutral basis—the critena being

financtal need. not sex /d. a1 282-83

1w Eg. Anz. Rev Stat Ann §25-319 (1976), Fla Stat Ann §6108

(Supp 1979), Ga. Code Ann §30-209 (1969), Il Ann Stat ch 40 §508

(Smith-Hurd Supp 1980-81), NJ Stat Ann §2A-34-23 (West Supp

1980-81), NC Gen Stat §50-162 (1976), Okla Stat Ann. ut 12 §1276

(West Supp 1980-81)

 In Tignor v Tignog. Div No 12601 (Md Cir Ct, Anne Arundel

County, 1974), for cxample, the husband was awarded support from his

wife when the marnage dissolved be¢ause he was blind and had reled on

his wife’s finapcial support during the marnage

% Eg, Ala Code §30-2-31 (Supp 1980), Fla Stat Amn §61 13 (Supp

1980), Minn Stat Ann §518 17 (Supp 1981), Conway v Dana, 318 A 2d

324, 326 (Pa 1974) Cf McCrary v McCrary. 599 P.2d 1248 (Utah 1979)

(affirming tnal court’s decision modifying divorce decree tg require former

wife. rather than hushand, to pay child support)

I

E“ Eg. Com cx rel. Wasiolek v Wasiolek, 380 A 2d 400, 403 (Pa Super

t 1977)

1% See, for example. Rand v ,Rand. 280 Md 508, 374 A 2d 900 (¥

App 1977), Conway v Dana, 318 A.2d 324 (Pa 1974), Krempp v
" Rrempp: 590 S W 2d 229 (Tex Ct Civ App 1979) >

™ Eg. Rand v Rand. 374 A 2d at 905 (parents share r%sﬂnhly for

parental support “m accordance with their respective financial resources™y,

Krempp v Krempp, 590 S W 2d at 230 (“equality does not requjre that the

courts. .make equal the afount of financial contnibution required of the

$pouscs™) See 1978 ERA Statement, pp 24-25

1 Com 7 ex rel Wasiolek v Wasiolek, 380 A.2d 400

-
¥

.

f

13

16

’,

ERIC o ;

PAruntext providea oy enic [




ERIC

AruiToxt Provided by ERIC

specifically held that_perm; 3@ nonwquhHig par-
ent to remain at home unfil the child matures does
not violate that State’s ERA.*2 Ratification of the
Federal ERA would promote the uniform adoption
of these principles in all jurisdictions, to the benefit
of all families. .

ie

Fi -

Child Custody Determ{natlons «

- In most States today, contested custody determi-
nations are made on the basis of the "best interest of
the child” and the fitness of the parent. The analysis
of the child’s best interest has traditionally been
clouded By sex- basad stereotypes t ;presumed that
the mother was more fit to be thefustodial parent
than the father, especially when a chﬂrki of “tender
years” was mnvolved These sex-based presumptions
are increasingly being rejected.!?

However, sexual stereotypes still operate as fac-
tors in custody dé,tis,ions in some States, such as
Oklahoffra, where the custody preference is for the
mother, when the child is of tender years and for the
fathdr when the-child 1s old enough to require
education and preparation for the*world of work.!*
Sex-based stereotypes also intrude as the changing
roles of men and women are viewed as inappropriate
by the courts. For example, women who work
outside the home or who attend school havc heen
penahzcd for not conformmg to a mother’s proper
role.” 13" ° .

The ERA’s clear rejection of sex-basegd ‘stereo-
types, and the importance of such a constitutional
mandate to the, courts, will provide a basis for
arguing that suh presumptrons are inv alid. Without
such ov erbrOad generalgauons about a mather's and

, father’s proper rolekgto fall back upon, courfs must,

meaningfully assess the respective households and,
therefore, act more effectively in the best interests of
the child N

The expenence in States with equal rights provi-

sions in their constitutions has demonsirated that

1 1d 31403
= See, e g. Del Code Ann 1t 13, §722 (1974), Mass Gen Laws Ann ch
208 §31 (West 1958), N D Cent Code Ann §14-0-9-06 (1971). Ore Rev
St §107 137 (197% .

3¢ Okla.  Stat Ann tit. 30 §1142X1976) .

s | court 1 lowa, for example, recently denied custody of her sofs
loﬁ::hcr attending law school, concluding that the demands of sfudy
and the ability of the father to CNZAgc IN vanops activities with the children
required thay the father be gmmcd vustody The lowa Supreme Court
reversed. finding that the souns sonclusions nbt only lacked evidential
sépport, but that the court’s award was |mpropt}l¥ based. in part. on 2
stereotyped view of sexual roles that Bas no plaée in child custody
adjudicatipn The fowa Supreme Court found that it was in the children’s
best mlch! thyt they live with their mother [n re Marriage of Linda Low
I resnak and [‘.Iﬂl/ James Tresnak, Case No 17Q43g9?. {\m-up (fowa Sup
Cr. Sepx 17, 1980) . .

_Colorado Supreme. Court rejected.

‘the ERy

. R

such.nonbiased custody determination mandated by
.the ERA neither requires nor has resulted in
widespread demal, of custody to mothers. In fact, the .
the contention
that Colorado’s State ER A% w as#iolated betause a
majority of women in divorce cases weré granted
custody. !

v
-

How Will the Equal Rights . -

Amendment Affect Women
Dependént on Pensions, Insurance,

. or Social Security?

Single women (those whqQ never married or are
now widowed or divorced) comprise almost three-

fourths of:our nation's elderly who are lving in

poverty.¥**¢One out-of every three single women
over the age of 65 has income below the poverty
rate. 3 Unfortunately, the income protections for
old age that_individuals can secure from pensions, *
insurance plans, or social security are not always
available to women. When they are, the costs are
often higher or the benefits are lower for wornerz
than for men.» o .
The ERA will strengthen the position of women
seeking income protection By prohbiting sex-based
discrimination 1n insurance, pensions, and retirement
security programs that involve governmental action.

. ‘ R
The Soclal Security System . ‘j

Social security is £ur nation’s principal program
for providing income sec_urlty when earnings are lost
due to retirement, disability, or death.'® Although
Qver one- half of all social security recipients are
&omen 14t "the program falls to provide equitable
treatment or adequate protection for women.'?

The debate surrounding passage and ratification of
+has helped to expose the effects of the
socia) $ecurity system’s perpetuation of employment
discrilgination and the way it operates to penaliu\

# Cojorado State Constitution. Art [l Sec 29~

W e Marriage of Franks, 542 P 2d 845, 852 (Colo Sup Ct. 1975

4 'S Department of Health, Education. and Welfare, Socral Secunty
and the Changin$ Roles of Men and Women, (Fcbruary 1979), appendix C. p
168 (hereafier cited as Changing Roles)

™ One of every three single women over the age of 65 has income less
than the poverty rate of $2.730 per year Ibid . pp- 167-70

' The Soctal Sccurity Act of 1935, Jh. 531, 49 Stat 620 (wodified in
scattered sections of 2, 20, 42, and 43 U S C ), as amended (1976 and Supp
11L.1979) Sce. also, Changing Roles. p 4
" Changing Roles, p 4

“* fbud, pp 10-12 Nearly 80 percent of all female beneficianes recerve
less than $3,300 per year in social sccunty payments, only 30 percent of
male bencficiancs receive benefits below this level. Ibid . p 23
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women for therﬁood and the time they spend as

homemakers. .

Full-time homemakers have never been accorded
any independent social security coverage. The only
bgneﬁts availgble for women who have not been
employed 1n the labbr force are derived from their
husbands’ work. The economic value of a woman’s
work as homemaker is ignored If she becomes
disabled, her family may not receive benefits in the
same way it may when the wage earner becomes
disabled.’s Since she is not credited with any
retirement benefits in her own right, her eligibility to
teceive social security is linked permgpently to her
husband’s status, is limitkd to a ceiling of 50 percent
of his basic benefits, and commences only after he
retires.’** If she experiences mandatory “‘retirement”
because of widowhood Or divorce, this total depen-
dency s likely to leave her without adequate incorfie
in her old age and in someé circumstances may leave
her without any income at all.

If a homemaker is divorced, the most she can
receive under social security is half of her former
husbafid's benefits (while he receives 100 percent),
hardly ever adequate to support her living alone.!*
If he' chooses to work beyond regirement age, She

must survive -without any payments during that *

period.™* If he chooses to retire early, her maximum
benefits may be reduced.”” If the marriage lasted
less than 10 years, she would not even be eligible for
these inad®guate benefits. > A

* A widowed hgmemaker 1s not entitled to any
benefits at all until ‘she reaches 60 years of age,
unless she 1s still caring for minor children*® or is at
least 50 years of age and disabled.’® The average
monthly benefit received by disabled widows in
1978 was only $166—gr $1,992 per year 151 Since
few widows receive private pensions, the resulting
poverty often is inescapable.?*? - :

The woman employed in the paid labor force must
choose between taking benefits based on her own
work history or as a dependent,” based upon -her

husband’s earnings.’®® Often because of the ‘job/

S — .
s 47 U S C. §4230c) (1976) See. also. Garrett v Secretary of HEW.. 397
F. Supp 400(D Va 1975). Changing Roles, pp 11.27-28

1 43U S C §402(bX2) (1976 2nd Supp Ml 1 79}
w  Jd See alko President's Commnsion Pension Policy, Working
deﬂ:. Marriage and Renrement. p 6 (August 1980). Changing Roles pp
23-2

1 43 US C §403(b} (1976} Sec Changing Roles. p 24

1 420 §C §§402(q) (1976 and Supp 1979)

e 520 SC B402DNING) (Supp 111 1979) Sec. also, Changidl Roles. p

2 . .
%7 USC §6402cX1XB), 402(g) (176 and Supp 11 1979) See alo
Changing Roles. p 14

t
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segregation of women in lower paying jobs; women
find that dependent benefits are higher than their
own.™ This problem is compounded by the fact that
women who take time out of the paid labor force (or
work part time) to provide child care and home‘mak-

ing services for their families are penalized for
motherhood, since their social security benefits are
based on average lifetime earnings lower’than those

" men who work uninterrupted in the paid labor
force..As a result, the average monthly benefit
received by wmen retiring in November 1978 from
work in thie paid labor force was dnly $215, less than
two-thirds of the average payment received by male
retirees.’* Many women, therefore, }orfeit their own
consributions, collecting ‘dependency benefits -
stead. These women find themselves i the same =
vulnera le position as the woman who never
‘worked-Ix the paid work force. - ’

These myjor inadequacies and inequities of the

social secufity system—the burden of whichr falls
most heavily on women—ar¢ due in large part to the
sex-based assumptions underlyirig the program. that

the family consists-of one “individual breadwinner”
(the husband) and “dependents” (the wife and
children), and that dpendents need (or have eérned

the right to) less income security than “individual
breadwinners.” These assumptions fail to recognize
the value of work'in-the home and the discriminato-

ry wage structure in‘the labor force. They also fail

to- reflect the diversity of family roles played by
women today. some married women are lifetime
homemakers, others are paid workers throughout
therr dives, still others play both roles during
different times n the marriage, and many divorced
and widowed women return to work aftgr their
marriages end.'® ) '

The U.S. Department of Health, Education, and
Welfare 1ssued a comprehensive report in 1979 with
-

m 42U'S C §402(eX1XB) (1976)

wt Changing Roles. p 28

" lnd . p 25 . {

m 42U S C §§402(aXbX1976) Seealso Changing Roles. pp 4-5.10

1 “,'d

us Changing Roles. p 10 \

w Ibid, p | Some of the inequities providing different dependency
benefits 1o male and female degendents—but not all—have been ehiminated
Itid, pp 14-19, Presdent’s Commmssion on Pension Policy. Working
Women. Marriage arid Retirement. Aﬁpcndu A, (hereafter cied as Worktng
Women. )} But the more subtie and devastating disciimination against
womef in $0C1al security persists

~
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recommendations targeted at major reform of the
system.'? These proposals, and- changes *recom-
mended by ‘others,*** reflect not only a rejection of
the inherent unfairness of women forfeiting their
own contributions to the system, but also a clear
recognition of the economic as well as social value
of the homemaker services.

As discussed above, the ERA will provide a
constitutional. basis for urging recogmtion of the
value of the homemaket’s contrnibution to a mar-
riage. Ratification @ill keep the pressure on
Congress to adopt réform legislation designed to
eliminate “the social security system'’s inequitable
treatiment of women.

Pensions ad Disability “Insurance

., Women often are not in a position to purchase
disability insurance and pension plan coverage, since
they are concentrat® in homemaking, service, and
clerical jobs'® that usually are not accompaniéd by
any insurance benefjts program and have a low rate
of pension- coverage if available.’® Federal law
regulating private pensions allows provisions that
result “in a loss of, benefits by women.!' The
discrimination woffien face in employment 1s thus
perpetuated in retirement. As a result, men are twice
as likely as women to be covered by pensions. 62

! WHere coverage is available, many womep are
required to pay higher premiums than therr male
coworkers to acquire the same benefits,'? thereby

-

B Changing Roles. o,
'** For cxample. legislation tha would provide social secunty credits for
individuals who perform homemaker services has been introduced in past
Congresses Ibid p 104

1 The Employment of Women. p 7

! Nsomi Nawerman and Ruth Brannon. “Sex Dscnimination in Insur-
ange,” 1 U S., Commassion on Civil Rights, Consull on Discrig
Against Minonnes and Women 1n Pensions and Health. Life and Duability
Insurance (Apnl 1978) pp 473-74 (hercafier cited as Consuflation on
Duiscnimunation in Pensions ard Insurance) \

' For example, the Employee Retirement Income Security Act of 1974
(ERISA), which governs pnvate persions, permits employers to require an
tmployee to work 10 years before being entitled to 3 pensiaand to work
at Jeast 1,000 hours m a2 year beforc cntenng a plan 29 L'SC
§41052aX3NA), 1053a)2ZXA) (1976) This dusadvantages women who
enter and leave the work force 1o devote time 1o <hild-reanng responsibitie
ves. Working Homen. p. 31, appendiz C. pp 70-71

“id p 31 ( .
' For example. one 194 study demonstrated thai women wese chargad

prémiums one and a half umes higher than those charged 10 men 1n the .

same Job classifications. Nawrman and Brannon. “Sex Dicrimmnauon m
Insurance.” Consul on Discr n Py and Insurance. p 480
A complaing currently pending before the Insutance Commussioner of the
Commonwealth of Pennsylvania challenges a disability & premium
charge that 1s approximately 25 percent higher for female workers than.it is
for male employees reoeiving the same goverage Starcr v Browne, Docket
No P80-8-11 (filed Aug. 14, 1980) ,

¢ A ricent New York case involved g pension plan admmistered by the
group that administers most of the pegsion plans covening university
faculty in the United Statcs. The challenged plan paid women benefits 10

16 ' )

+ Because of practices such as these, w

A

reducing their take-home pay; other women pay the
same premium as male coworkers, but receive lower
benefits.’* These disparaties result from the calcula-
tion of insurance gateé according to sex-based actu-
arial tables which show that women, on the average, -
live longer than men:'*s In some States the use of
such tables is authorized by the government itself.!s
However, the jusfification for resulting discriminato-
ry rates often is not supported by actual facts.'®’
en in the
paid labor force and their famul re forced to
accept inferior coberage phat makes their future
economic secun'ty tenqu
The Supreme Court of the United States has held
that the use of sex-based actuarial tables to compute
premiums for retirement benefits provided by an
employer to all employees violates Title ViIl's
prohibition against sex discrmination’ in employ-
ment.'*® The Court found that charging women
higher premiums because of statistics showing that
women on the aver’ag_e live longer than mendiscrim-
inated against women.'”® The Court suggested that'
other classifications more sigMficantly linked to
longevity—such as smoking, weight, or physical
. fitgess—might be used more fairly than the employ-
e’s sex as a basis for determining rates.””* The effect
of this decision is limited, Rowever, since 1fapplies
only to employer-opgrated yhsurance plans and not -

percent lower than benefits paid 1o men Spirt v Teachers Insurance and
Arl‘-ssoc:auon. 475 F Supp 1298(SD NY 1979) See also EEOC
v ColbyCollege. 13 E P D @8734 (Ist Cir, 1978}, Peters v Wayne State
University, 21 E P D @30.344 (D Mich 1979)
' Notdf "Challenge to Sex-Based Mortality Tables in Insurance znd
Pensions.” Women's Rights Law Reporter (Fall/Winter 1979-80), vol 6, pp
59-64 '
* In inviting proposals for a pension plan to cover State employecs,
Missourt instructed bxddcr.g(o list payout benefits and premium rates for
males and females Missoun, Deferred Com tion Commission, Invita-
uion for MMposajs for the Stay of Missoun Defeatd Compensation Plan Jor
! Public Employees (May 1979) Seealso Mo Rev Stat. §104 330 (1969) '
*" In the area of health and dxsabmp insurance, for which women arc
charged higher premuumis. there is ‘2vidence {hat women have shorter
Hospital stays than men H Donberg. “An Ovérview Report. Discrimina-
ton 1 the Insurance Marketplace and 1p_the Insurance Business,”
Consul on Disc m Py and [nsurance. p 271 A New
York State Insurance Department study suggess thai women s Jamm cosss
for accident only bencfits arc fower than that of mgn at cenan ages N
York Statc Insurancé Department, Disabuluty Insurance Cast Differentials
Between Men and Women. (June 1976) (excerpied 1n Consultation on
Discnimination 1n Pensions and Insurance. p 565 )
*** The pension bencfits received by women are typicaily oneshalf of the
amount of men's benefits. Working Women. p 31.
' City of Los Angeles Dept. of Water and Power v. Manhart, 435 U.S.

702, 310-11(1978)

i/ at 711 See “The Supreme Count, 1977 Term.” Harvard Law Review~
978), vol 92, pp 299-301 -
"t See Clty of Los Angeles. 435 U.S at 710

- i
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- o policies taken by ind_ividualstith private insur-
ance companies.!”? At least one Federal district
court has already begun to cut back the potential

.. effect of this decision by exempting certain employ-

—er plans from Title VII's coveragé.'” Further, it is
not yet clear whether the discriminatory practice
invalidated by the Cout extends o unequal benefit
levels. .

The ERA will provide a basis for extending the

_— ,Supreme Court’s analysis to certain insurance and

r' pension programs not covefed by this Title VII

ruling. It will prohibit sex-based discrimination in
insurance wherever governmental action is in-
, Yolved.™ ‘ .

M - ol
~

+

Pension Protection for Homemakers

Since the full-time* homemaker typically is unable
to secure adequate income protection from pension
. . . o4 .
plans or social security, she-is particularly vulnerable
if she becomes divorced. Upon divorce, a home-
maker may discover that she is not entitled to any
portjon’ of the pension benefits in the wage-earner’s
-~ .
Name, even though the pension was purchased with
_mantal income. The Employee Retirement Income
Security Act (ERISA), the Federal law governing
private gemion plans, makes no provision for the
protection®of the divorced wife’s rights.'”® Since
pensions are often the major marital asset, the
consequences are serious
Women married to government employees fare no
‘Bewer. In fact, denial of pension benefits to divorced
) wwes‘js imposed by Federal law in some retiremgnt
progrgms. The United States Supreme Court recent-
ly rejected a wife’s claim to a portion of * her
S . N T g
husWard's railroad retirement benefits, holding that
71 I+ has been noted. for example, that ;mcc the msurance industry 1§ [eft
fiee to discnminate and may therefore charge higher rates to employers
who hire a large percentage of women, 435 US at 717-18. 2 burden 1s
placed on :mplgycrs that may scfve to undermine equal employment
opportunity fequirements. See Megion € Bernstain and Lois G Williams,
“Sex Discimination 1n Pensions: Mankart's Holding v Manhart's Dictum.™
Columbia Lo} Revew (1978), vol 78, p 1241
w Spirtv TH
_(SDNY 1979) The ¢aempted plans were regulated under the McCarran-
Ferguson Act, which preserves the power of the States to regulate the

snsurance field except tn mstances where the Federal Government cxphicaty
rol 15U S CA_§51011-1015(1976) T

sssumes

" Under the Equal Rights Amendment, the concept of what constitutes

goverament Action 1n this area %! be developed on 3 case-by-case basis

The insur commissioner of Pznnsylvamia, relying 1n part upon the
N “sirong policy of the State’s ERA.” has invalidated the use of sex-based .

insurance rates In re Martiz v Hartford
y, Docket No. R78-7-2 (Apr.-17, 1980,
lienging sex-based rates in disability
ennsylvania’s insurance commissioner
8-11 (filed Aug 14, 1980}

Supp I 1979). Sec U.S . Department

actuznal dita 1n computing atlo
Accident and Indemmty Conb
unpublished) A similar claim
msutance 1 now pending befor
' See Starer v Browne, Docket No

-

m 29 U S C. §1001-1381 01976
’ 1
AN / g
\)‘ - '] ) ’ *

ERIC .-~

A FullToxt Provided by ERIC

/

. building families and working toward a secure

- ., hitigated 1ssue See.

hers Insurance and Annuity Assoctation, 475 F Supp 1298 -

amCose, No 79-1469 ( pet. for cert. filed Mar 19, 1980)

the Federal program pr.ec!udes division of these
retirement benefits as marital property, even if such
division is required by a State’s marital property
law, 17

A simtlar claim is now before the Court regarding
Federal military retirement pay.'’y The United
States Government has taken the position that’
military retirement benefits are not divisible,'?
thereby denying to 'military wives a“share of the
pension they hE:lped to build. The net result of such
restrictions#s that, upon divorce, many women are
accorded nq rights to share in the fruits of their joint
labor, although they have spent- their married Jives

o~

retirement, but were unible to earn pension credits -
in their own name. . ~ . )

Here again, by providing an impetus for recogniz-
ing the value of homemaker services, ratification of .
the ERA will encourage legislative action in this
area to protect women in divorce.'” The ERA will
strengthen the.view of pensions as marital property
to which the emaker spouse made a nonfinancial

but nonethéless {valuable contribution s

(

i

»

How Will the Equal Rights.
Amendment Affect Opportunities for
Females in the Nation’s Schools?. ° -
Evidence abounds that our Nation's public
schools 1n many nstances do not offer equal‘oppor-
tumties jo -females agd‘ males as students or as
employees.** fThe Equal Rights Amendment will

require public-supported schools’ at all levels to

v

of Justice, The Pension. Amergcan Pension System from the Viewpoint of the
Average Woman, p 47(1979) The divisibiluty, of pnivate pensions is 8 widely
; eg. Johnson v Johnson, 3 F L.R 2045 (Ca. Ct App,
. 1979); cert. dented. 48 U'S L W 3452 (1980). General Dynamics Corp v
*Harris, 5 FLR. 2644 (Tx. Civ App 1979 Sec alo Gall Elien Bass,
“Update Division of ERISA Pensions and Other Benefit Plans, f_f_,L R
4001 (1979)" ¢ -
¢ Hisquierdo v Hisquierdo. 439U S 572(1919)
LARCCarty v Mgany. rev granted, No 80-5.6 F LR 2945 (October 21.
1980) .
18 Bricf, for certioran for the United States as Amicus Curiae at 6. Cose v

SWEA recent reform measure amending the Foreign Service Act provides
some nghts to pension benefits for former spouses of Foreign Service
personnel Pub L. No 96-465, 94 Stat. 2079, 2102, 2113 (1980)t0 be
codified 31 22 U S C §4054). In addstion. scveral similar measurcs, such as
H.R 2817 (Military Retirement Income Equity Act) and HR 2818 (Ciwvil
Service Retirement Income Equity Act), were introduced in the 96th”
Congress. but dicd without being passed
1% See generally President's Advisory Committee’ for Women. Voices for
Wonren (Washington, D C.. Government Printing Office, 1980) pp 2347,

s 1978 ERA Statement pp 14-16 - B
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Aruitoxt provided by Eic:

.eliminate regulations ~and official practices that
discriminate against females.' It will provide the
constitutional basis for requiring public schools to
eliminate the present effects of past purposeful
discrimination. It will commit the country to the
principle of equality so girls and boys can learn from
the Constitution that they are considered equals
before the law. , 4

As studepts, boys and girls in public elementa
and secohryi‘;ry schools continue to be steered into
courses that reflect outmoded traditional stereotypes
about a “man’s worfd" and “women's work.” Al-
though this division 1s breaking down 1n the adult
world, traditional ideas still survivé regarding the
suitability of school courses for boys and girls.
Enrollment patterns of males and females in public
vocational education cohtinue to be overwhelmingly
sex segregated *2 In the city of Philadelphia, girls
- . .
are precluded from attending an all-male public
academic high school with superior science facili-
ties.'** Course materials used by students throughout
the Nation reinforce the stereotypes about male and
female roles.'>s . ’

A number of Federal and State laws have been

. enacted to address gender-based inequities in educa-
tional institutions. Title IX of the Education A mend-
ments of 1972 prohibits many forms of sex disgrimi-
nation in federally fundedyschools.”** The Federal

j ,Government also provides funds for affirmative

efforts to encourage sex equity.'® In several States
as well, statutes expressly address the wgsue of
educatiqnal equity,”” or constitutional prﬁnsnons
may be relied upon to achieve sex equity in educa-
tion.!** But the extent of coverage varies widely.
Title IX, for example, applies only to schools that

*** Senate ERA Report. p. 17 The legislative history also makes clear that
the ERA will nor require that dormitories of bathrooms—in schools or
anywhere cjse—be shared by men and women Ibid

"2 See Lauric Harnson and Peter Dahl, Executvt Summary of the
Vocational Education Equuy Study (Palo Alto,
for Research. 1979); A{meﬂcan Civil Libertiés Union Foundation of
‘Gegrgra, Vocationa! Education Momtoring Project The Unfulfilled Prom-
use of Vocayronal Education. A Look at Sex and Race Equity in Georgia
(1980) :

2 Vorchhtimer v School Dutnict of Philadeiphi®®S32 F 2d 880 (3d.Cir
1976), aff'd) 430 U.S. 703(1977). See Andrea Novick and Dawvid Gnffiths.
“Sex Segregated Public Schools: Vorchheimer v. Scheol Distnct of
Philadelphia and The Ypdicial Definion of Equal Education for Women,
Women's Righis Law Reporter (1978), vol. 4,p 79.

* See Lertore J Weitzman. Sex Role Socwmizanon (New York Mayficid
Publishing Co. 1975), US.. Commussion on Civil Rights, Characters 1
Textbooks. A Review of the Literature (1980)

20 U.S.C §1681-86(1976)

' See, eg. 20 US.C §51866,2301-2380 (1976 & Supp. 11f 1979)

"7 Eg. Wash. Rev. Code Ann. §28A.85 010-900 (Supp. 1980-21); Mich.
Comp Laws Asin Sec 37 2401 (1976}, N.J Stat Ann §18A.36-20(1973)
' Mass Const. pt. 1, art 1, Pa Const. art. 1, §28, :/

N

accept Federal financial aid.'s® Its prohibition of sex- \

segregated admissions policies does not apbly 10
public elementary of secondary schools,'® and its
prohibition gf sex bias in athletics programs does not
cover all sports.’** Moreover, a Federal district
court in Michiéan recently held that Title IX did not
extend 10 athletic,teams that were not direct recip'-
ents of -Federal financial assistance.'”? In some
States—but=hot all—school admissjons policies ex-
cluded\front* Title IX’s nondiscrimination rule ate
subject tb State laws prohibiting sex bias.”® Few

YState and local educational agencies have funded
programs to promote sex fairness.**

Whereahe provisions of Title IX do apply, serious
implementation 2nd enforcement problems limit the
statute’s effectiveness.’®s A school that refuses Fed-
eral dollars is not bound by Title IX's mandate for
equality. Moreover, schools continue accepting Fed-
eral funds while not implementing the basic require.
ments of Title IX, encouraged by the weak record of
Title Ianforceﬁent.‘" The first set of reguldtions
implementing Titte IX was not promulgated until
1975, 3 years after the law "was enacted.’” Even
then, schools were generously given until 1978 to
come into compliancé with the provisions concern-
ing sex discrimination in athletics programs.’s* W
many schoqls did not meet even this delayed

compliance date, the Federal Government put a .

freeze on investigating complafnts and promulgated
a new policy interpretation at \the end of 1979.1%
Investigation* of a huge backlog of athletic com-

.

™ 20U.8.C §1681(1976).

14, §1681(a)1) .

1 4SCEFR §8641(1979) *

> Othen v Ann Arbor School Board. 502 F Supp — (E.D Mich Feb

f Amencan Institutcsame: 23, 1981)

™ Eg. Conn Gen Stat Ann §§10-15 (1975);, Mass Gen Laws Arn ch
76. §5 (1972, Wis Stat Ann §11813 (1977) (prohlblﬁngimgk sex public
schools) .

' President’s Advisory Committee on Women, Voices for Women, g 29

W U'S ., Commission on Civil Rights, Enforcing Tule IX {October 1980)

¢ Ibd., pp 2-3. .

7 45 CFR Part 86 (1975) Regulauons promulgated by the Department

- of Health, Education, and Welfare (HEW) became effective June 4, 1975,

See also Vow Legal Defense and Edycation Fund. Projeci on Equai Educaiton
Rights, Stalled at The Start (Washington, D.C.. 1977) Other sgencies with
enforcement tesponsibilities still had no regulations more than 6 ycars after
Title IX became law. See National Advisory Council on Women's
Educational Programs, The Unenforced Law. Title 1X Acuviy by Federal
Agencies Other Than HEW(1918). . -

** U.S , Commissiorton Civil Rights. More Hurdles 1o Clear (1980). p. 31.
44 Fed. Reg. 71413 (Dec. 11, 1979). -
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plaints has just recently begun—8 years after Title How Will the Equal Rights "
IX became law.? The enforcement recerd to date,is Amendmgnt Adfect ,Women in the
hardly an inducement to compliance. - Military? .. -
In the meantime, sex-biased education practices Under the proposed Equal Rights Ame‘ndn;:enxt,

such as athletic programs that might have survived  women Wwill be assured the equal treatment in the
Title-1X scrutiny because of the, statute’s loopholes  miilitary Currently denied by the Federal Govern-
and poor enforcement record have been invaliated  ment. This discrimination creates serious barriers to *

‘3 by Federal and State courts relying on the 14th  educational and erhployment opportunities for wom-
_amendment™ and State ER‘AS??’ But not all States e, jeopardiz_ps“-thé. women who must serve in
‘have their own constitutional equal rights provi-  dangerous_military situations without the training

. stons, and the 14th amendment cannot be viewed as  and support essential to effectiveness and survival, :
the solutjon to loopholes and enforcement difficul- 404 perpégua§s harmful, archaic,.and overbroad .

ties under Title 1X or other Federal or State  gtereotypes about the capabilities of women and the
statutory sehemes. In-addressing a 14th amendment:  ile of men and women in society
7 CE -

challenge to a public sc_h.ool’s, sex-biassd admissions . More than. 150,000 American women serve in the
policy, one district court judge complained. armgd forces. today,* carrying on the p;oud tradi-
tion of women in the military,” a tradition that

A lower court faced with [the Supreme Court’s includes more than 350,000 women who served in
post-1970s] line of gender discrimination cases  the Second World War,20¢ 200,000 of them under
has an uncomfortable feeling, somewhat similar  hostile fire.®” Yet thess women, who have been -

v

to a [player at] a shell g:;iame who is MOt “shown 1o be as efficient and effective as their male .
absolutely sure'here 15 @ pea. L counterparts,?® have suffered serious discrimination
. e ERA will give courts a firm handle for in their jobs. ’
deciding constitutional chailenges ‘to sex bias in The vdcational and specialist job training avail-
public schools. Although' the ERA will apply only aBle to women in the military has traditionally been
to educational nstitutions where governmental ac- severely restricted,” and a variety of limitations
* tion is invblved, it dqgs nct incorparate the narrow placed on women's participation in the armed -

prerequisite of Federal funding to trigger its applica-  services reduces the number of jobs to whic
tion nor dqes it incorporate the loopholes of the = women may be assigned. In 1977, 73 percent ofAll
* various State and Federal statutory schemes. Thus, ~authorized military 'slots were closed to women
far example. educational programs that involve entitgly.’“’ {\lthough justified by the armed serviges

State or local action would be subject to the equality  as necessary because women are prohibited from

mandate of the ERA. It will be more secure than ¥ combat, Y 30 percent of these restrictions were
statutes that are subject to amendment.?* * not coerat relatéqe!
— e & .
m Sct L' S to Act on Complaints of Bias in College SpOY{Q.“ New York served and will gontinue to serve in combat environments See Goodmany
Fimes. p A-20. Aug 11. 1980 “Women, War and Equality- An Examinatio x Discrimination 1n the
» Eg, Lefletv Wiscon€n Intetscholastic Athletic Ass'n. 444 F, Supp Milstary,” Women's Rights Law chonz)(l‘;’?:; ol 5. pp 243._259 A
IH7(ED Wisc 1978). Fortin v Darlu‘:lon Litsle League, 514 F 2d 344 (hereafter cited as “Women, War and hty™) '
(Ist Cir 1975) e - he » Onpe jhdication of their efﬁc:cnc?ﬂd effectiveness s the Jact that
wt See 1978 ERA Statement, pp 18-29 women on active duty are being promoted at the same or higher rates than
w1 Vorchheimer v Schoot District of Philadelphia. 400 F Supp 326, 340- men Overall retention ratcs for women are the sage as men. Use of Women
AIMED Pa 1975), revid $32 F 2d 880 (3nd Cir 1976). affd 430 US 703  the Miltary. pp 7-% The exercises tests conduCied by the Department of
(1977 -H : Defense document that the field pesfarmance of mtn and women under
¢ Other cvil nights laws, such as those affecting schoo} desegregation, normal condstions 1s equal See U S JArmy Ragtrch Instiyite, Women -

i already have been weakencd by amendmgnts houting enforcement that are . Content in gﬂu? Force Development Tght (MAX-WAC) 1-23 (197%), Women
attached to appropnations bills in orgef to circumvent usual legislative Content 1 the Army. Reforges TJAREF-WAC 77) I-4 (1978), "Womén. .
processes Sce U'S, Commission on Civil Rights, Crnl Righis Update War and Equality,” pp 256-57, ’
(November 1930) ™ find.. pp 25%-52 N
m Rontker v Goldberg, Civ No 71-1480, shp op at M(ED.|Px July 18, ne  Use of J¥omen in the Miltary. pp 15-17 For example, *although only &
1980}, stay granted. —U S —, 101§ £1 1 (July 19, 1980), prob. juris. noted. percent of Army enhisted skills are closed to women, fully 42 percent of all Iy
—US—. 10!S Ct 563 (Dec 1,1950) o ' - billess fitled by gnlisted personnel in the Army are 1n specralitics, skills, or
 U'S, Department of Defense, Use of Women tn the Military (1977), p/3. %unns not availible 1o women™ {emphasis 1n original] US. Congress.
thereafier cited as Use of Womenn the Miluary) Scnate. S Rep No 96-226, 96th Cong, st sess, 1979p 8.
» Although women scrve in jobs such a¢ nurses, truck drivers. radio . Use of Wdmen tn the Military. pp 1317, see “Women, War and
operators, of technicians, which are clasufied as noncombatant, they have Equality.” pp 251-52‘

>
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Discrimination in the ;nilitary also results in the
‘concentration of women in lower. paying jobs.??
~ Officer training programs are closed to women
except in tok umbers, Women in the military
+ suffer discrimination in other.aways as well. Some of

the uniforms and equipment provided by the armed
services for women fit so poorly *“they constitute
health and safety hazards and are inappropriate and
nonfunctional."#'* Sexual 'harassment of female en-
listed personnel is pandemic, endouraged by the
discriminatgry environment 1n the military that
results from the gender-based Yregulations and res-
trictions.?!¢

Accgess to the armed services is also restricted for

women Historically, women were limited by differ-
ential entrance requirements apd by highly restric-
tive statujory quotas not solely related to combat
requirements.”* Degpite the removal of some imped-
iments,*** wgmen's enlistment is still limited by
recruitment goals that operate as quotas."? Indeed, a
Department of Defense study found there are more
highly qualified women willing to enlist than are
accepted now.**" Because the military 1s the largest
single vocational training institution 1n the Nation—
offering on the job training at full pay and lifelong
postservice benefits as well*®—it his always been
and continues to be an important route of upward
mobility *** In addition, military pay, for men and
women is considerably higher Tthan the average
apnual earnings of ferhale high school graduates
who work full-time year-round.?” The women who
are excluded are denied the practical and tangible
benefits military service provides. The exclusign also

.

2 Usewf Women in the Miltary. p 7

13 U8, Department of Defense, AYvisory Commitice on Women 1n the
Services, "Spring Meeting ‘Minuics,” Recommendation no 4, Ficld and
Organuzational Clothing, Apr 1-5, 1979 (unpublished)

4+ US. Department of Defense. Adyisory Commitice on Women in the
Services. “Spring Mecting Minutes.” statement of Donald S Gray,
“Depattment of Defense ‘Policy and Position on Sexual Harrassment,”
Washington D C.. Apr 21-25, 1980, pp E-5-E-7 (unpublished), Hearing
on Sexual Harrassment in the Miltary Before the SubcSmmitice on
Military Personnel. House Armed-Services Gomm, 96th Cong. 2d sess
(Feb 12.1980). .

4 Women wete restricted by statute to 2 percent of total énlistinents in the
armed forces unul 1967 The Women's Armed Services Integration Act of
1948. Pub L. No 625. ch 449, §102, 62 Stat. 357 (1948) Although this
restriction was removed by Pub L No. 90-130, §1(9XH), 81 Siat 375
(1967). the representafion of women in the armed services by 1985
projected at only 12 pereent Preudennal Recommendanons for Selective
Service Reform. A Report toCongress Pursurant to Pub, L. No. 96-107 (Feh

.,.11, 1980), p 42 See also Useof Women tn The Military, p. 4; “Women, War,

and Equality.” p 55
"¢ [d, Seealso Pub L. No 3-290, §§1. 2, 88 Stat. 173 (May 24, 1974).
** US. Congress. Senate, D'O-D, Fiscal Year 1982 Authorization Request—
U'S. Army Total Manpower Hcaring before the Manpower and Personnel
Subcommittee of the Armed Services Committee, 97th Cong, lst sess,,
Feb 26, 1981, testimony of William Clark, Acting Assistant Secretary for
Manpower and Reserve Affairs (unpublished transcript).

t
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cally intertwined with mjiktary service.”?? Thus,
under the present system, women are seriously
disadvantaged both in enlistment and once they aré

denies the full citizenship xd political rights histori-

& the service. .

The ERA wil make illegal the gender bias that
remains in the military, which currently Jimits
opportunities for 'women gnd the contribution they
can make to our Nation. It will require that the
government allow men and women to be assigned*

. and to serve on the basis of their skills and abihities

and not on, the basis of stereotypes and generaliza-
tions about their roles and capabilities.

The stat ory prohibition.against women serving
on navalz;l‘ips as already been invahdated under
the equal protection componént of the fifth amend-
ment,? as has an all-male military draft registration
plarl.’“ In the draft registratibn case, Rostker v.
Goldberg, which the United States Supreme Court
has agreed to review,?® the Government attempted
to justify the exclusion of women by arguing that the
presence of large numbers of women would hampeg,
military flexibility in time of mobilization. Soundly
rejecting this, the district court pointed to testimony
by the Director of the Selective Serice System and
representatives of the Department of Defense that
the inclusion of women in the pool of those eligible
fot induction would increase, not decrease, military
flexibility.22¢

*

(]

" Use of Women in the Military. p m Kathleen Carpclh:r. “Women in
The Military and The Impact of The Equal Rights Amendment,” lestimony
before the 1lhnots House Judiciary Commuttce. Apr. 30. 1980 (unpubl.
1shed). p 6

"* These benefits include loans and scholarships for educgtion. msurance,
health care. dependent benefits, and veterans preferenceS in public
cmployment See, eg: 5 USC §§3309 (1976}cmployment), 38 U.S C.
§§610-628 (4976 and Supp 1979) (medical and dental carc), 38 US.C.
§1802 (1976) (homc leans) Sce. generally, Personnel Admmnistration of
Mass v Feency, 442 US 256, 261 at nn 6, 7 (1979), "Women, War and
Equality”), pp , 244-45

™ Ibid.p 244

. Use of Women tn the Mthtary, p 21

7 “Women, War and Equality,” p 246-48 1n Dred Scott v/Sandford, 60
US (19 How ) 393 (1857), the conclusion that blacks would not be citizens
of the United States was supported i part by the faut that they, were
excluded from the U.S and State mulinas. 7d. at 705, see  Women, War and
Equality." p 247. ‘ >
™ Owens v Brown, 455 F. Supp. 291 (D D C 1978)

™ Rostker v Goldberg. slip op

™ 1d.101S Cu 563 s ' . '
¥ Id. shp op nt 38-39. The court also stated, "The record rifveals that in
almost any concetvable milstary cns?j.urmcd forces could utihize skills
now almost entirely concentrated nffhe female population of the nation.”
1d. a1 39 - 3




In view of the current standard for scrutipizing
sex-based classifications unider existing constitutional
law,? the steadily expanding utiii\fati‘on of women
in the military,??® the recognition that women in the
military enhance our national defen$e,**® and the fact
that Congress has the power today o draff®omen,
it is likely that the issue of the allimale draft will
soon become moot.?® The U.S. Supreme Court
could establish this 1f 1t affirms the district court’s
decision 1n Rostker v. Goldberg that an all-male

registration plan is invalid under the Constitution’s

equal protection clause. In any event, however, the
application of the ERA is clear; women may not be
excluded from the pool of individuals eligible for a
mijlitary draft solely on the basis of gender.*!

But neither .tiie équal protection clause nor the
ERA will require ‘that all women becomg seldiers.
The legslative history ¢ the amendment makes,
clear that “the ERA will not require that all women
serve 1n the military any more than all men are now
required to sefve.”2? Congressional exemptions for
women and men who are physically or mentally
unqualified, and deferments for individuals because
™ See e.g. Craig v Boren, 429 U'S 190 (1976) (1o survive scrutiny. such
classifications “"must s¢rve lm‘&mam governmental objectives and must be
substantually related to achicvement of those objectives™)

3 U S, Department of Defense, Amenca’s Volunteers—A Report on The

All-Vplunteer Armed Services. pp 69-71 (1978) (hereafter cited as Americas’
Volunteers) Rostker v Goldberg. shpopat 33,n 25

&
3

of family or other responsibilities, would apply to
women just asthey have alwaySapptedto men
L}

¥

Thus the fear that mothers will.be conscripted
from the children into the military service if the
eq ts amefidment is ratified is fotally and
completely titfounded. Congress wilk retain ample
power 1 create legitimate sex-neutral exemptions
from compulsory services. For example, Congress
might well exempt all parents of children under
18 from the draft. (emphasis added)***

With or without the ERA, women are sharing and
- will share with men the responsibility for military
serviet. The determination of ‘who will _be called
upon during wartime to bear.the burden of military
conscription and of actual combat dgty will be made
by Congress and the courts whether.or not the ERA
" becomes a' part of the Constitubion. The ERA is
reeded to guarantee that women and men’ are
accorded equal treatment and ‘opportunity in the
armed forces on the basis of their individual skills
and abilities.

.
i gmerca’s Volunteers. pp 76, 182, Rostker v Goldbery. ship op/at 41
® See Cagpenter, “Women in the Military
1 Senate ERA Report. p 13

¥ Id -,

3 lbid
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2. How WI" States Be Affected by Ratification ot
the Equal nghts Amendment°

-

T\fte Umted States Constitution provides that
powers not delegated to the Federdl Government,
or specifically prohibited to the- States by fhe
* Constitution, are reserved to the States the
people #** This exclusive source of States’ rights has
meant historically that ‘States have the power to

legislate in a wide_éfaﬁétf of areas, notably domestic .

relations, property. and criminal law.

The Equal Rights -Amendmnient willknot alter this
basic constitutional stsucture. States will still be free
to determine what their laws should say and how
they should say 1t, with only one important excep-

j tion. Just as other amendments prohibit States from
discriminating on the basis of race, so under the
ERA the States (and the Federal Government) will
no loffger be permitted to disad¥antage individuals
by means of any law, government policy} or govern-
ment practice that discriminates on the basis of
whether the individual is female or male.

This 15 no different from the interplay between
other constitutional amendments and the power of
the States. For example, the 15th amendment pro-
hibrs the denial of voting rights on the basis of
race.?®® Nonethelgss, States still have plenary power
to determine thé fhethod and manner for voting,

B US Const amend X :

”’ US Const amend XV, "

™ Voung Rights Act of 1965, as amcndcd 42 US.C 1973-1973p (1976 &
Supp 111 1979)

11 The range of clasufications availabl¢ in any given situation depends on
the subject matter 1o be addressed by the law For example. in the interest
of promoting traffic safcty, a State may classify on the basis of frequency of
road use, past dniving record, or condition of vehicie. but st may not impose
Iimitauons on dnivers on the basis of whether they are female gr mate. In
other word}, the law may make different ruies for some people than for
others on the bawis of the activity they arc engaged in or the function they

perform.  Brown and others, “Thé Equal Rights Amendment. A Constitu-
tional Basis for Equal Rights far Women,” pp. 871 889 f

. consistent

with this nondiscrimination rule and
legislation securing, its enforcement??¢ and with local
needs and customs. So, top, the ERA does not
change the substance of the State’s power; 1t merely
removes one possible basis of classiﬁcation—gen-
der—from zin almost unlimited varlety of avallable
options.?¥7

The ERA does not concern the private ac.nvmes
and personal lives of citizens. The issue is whether
governments—Federal, State, and lécal—should
have the right to discriminate agamst an mdlvndual
solely because of hi§'or her sex. Even with respect to
sex-based classifications, the prohibition is not abso-
lute where other constitutional rights, = such ~as
privacy?** and religious freedom,?*%re concemed
or where the classification is narrowly drawn con-’
cerning physical characteristics unique to one sex,**
or where it is necessary to remedy past giscrimina-
tion to assure actual as well as theoretical equality.**!

Section 2 of the ERA, which gives Congress the
power to enforce the amendment by appropriate
legislation, is worded almost idkntically to sections
found in eighwother amendments to the Constitu-
tion.?*? It gives Congress the authority to act under
B¢ Sec, for example, Senate ERA Report, pp. 12, 17.
»* Chicago Councsl of Lawyers, “Posiion Paper. The Equal Rvghts

Amendment.” pp 9-11 (May 1980). .
"0 Senate ERA Report. p 12 The narrow “unique physical characterss.

bies” exemption would permat, for example, laws that regulate sperm banks

or provide programs for. prenatal care Brown, and others. “The Equal
Rights Amendment.” pp. 893-96 To survive ERA scrutiny. such laws
must be narrowly drawn and serve compelling State interests 1bid . p 894

' 1bid, pp 904 5 Sece. also. Washington State Attorney General, Legal s

OpinlonNa. 8(Mar. 17, 1976)
* US, Const amend X1, XIV. XV, XVHL XIX. XXIII XXIV,
XXVL

-
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the ERA to change the hundreds of Federal laws
and practices that discriminate againsh women.??
States already have the power to act, consistent with
the ERA’s mandate; no special constitutional provi- -
sion is required to assure this. o

The ERA recogmizes the authority of the States to

" act by providing a 2-year transition period after
ratification during which States can rid their laws of ! Discriminatory laws can either be invalidated entire-

f

»

gender bias without judicial invQlvement by State or
Federal cpurts. The experience of State legislatures

indisputably provés they are capable of enacting

such change.*** Some States have already successful-
ly conformed their codes to the requirements of the
amendment, either n anticipation of the Fedegal
ERA or in accordance with a State equal rights
provision.24 i~ P
The 2-year tra st{tnon period also provides the
motivation and focys necessary to accomplish com-
prehensive reform. Pennsylvania court comment-
ing on the Pennsylvania State ERA noted that

without 1t, “total m%)dlﬁcatlon of all genderged i

—prqvisions probably would have been a piecemeal

-

ERI!

Aruitoxt provided by Eic:

and pérhaps not combpletely successful accomplish-
ment."*¢ Because Statc legislatures are faced with
so many pressing issues each session, without the
ERA some States may never get around to effecting
all the reforms necessary to ensyre equalitys After
ratification, many States and the Federal Govern-
ment will be engaged simultaneously in confor-
mance activity, proyiding a large pool of resources
-and expertise to assist State legislatures. The ERA
will also serve as *‘a general policy stitement
prohibiting future enactment of gender-based legisla-
tion."#+? .
Under the ERA, States car&r[:ot decide whetljer to
grant “equahity of nghts,” but will have wide
latitude 1n deciding how they will grant equality..
o 4o . .
Where open debate and broad-based.participation 15
s See Intertim-Reporr . U S . Commussion on Civil Rughts, Sex Bias in the
US. Code (1977) .
14 See Brown and and others “The Equal Rights Amendment,” p 910
15 See, eg, Brown and others, Women's Rights and the Law. pp 31-40;
Note, “State ERA’s Legislauve Reform apd Judicial Activism,” Women's
Rights Law Reporter (1978), vol 4. pp 227,232
14 Murphy v Harleysville Mutual Ins Co,422 A 2d 1097, 1105, n 14 (Pa.
Super Ct 1980) . -
w d a1 1105 .
1 See, eg. Lufdgren v Whitney's. Inc . 614 P 2d 1272 (Wash. Sup Ct

1980} (court can change common faw rule prohubiting wife from recover-

ing for loss of husband’s consortium} Kline v Anscli, 414 A 2d 929 (Md
. ¢ \ '

-

o .

)

necessary to formulate and legitimize change, the '

legislature provides a good forum. Where a discrimi-
\\a;ory law has its roots in common law or in judicial

.' opinions, courts may be -particularly equipped to

make the necessary change!®#
State legislatures are also free to choose the best

nevisi?)gs for statutes that conflict with the ERA,

ly or extended to cover those previbusly not
protected by the statute. A Senate report on the
ERA stated. “It is expected that those laws which
provide a meamingful protection would be expanded
to include both ,mén and women. .
nant with this, the trend in Congress and in State
. ERA jurisdictions has been to enlarge the coverage
of statutes that confer benefits.?*® For example,
- under Pennsylvan‘ia‘s ERA, a statute granting death
benefits to the spouse of a deceased government
employee was interpreted by the State’s attorney
general ‘to entitle ' eligible widowers as well- as
widogws to payment.?' So too, Massachussetts’
“homestead protection™ right, previbusly available

only to men, has been extended to women as part of

the ERA implementation process.®?

Where”a law places a burden on ope gender and
not the other, that law can be invahdated ** Thus, in
Pennsylvania, the prohlbi{ion against girls working
as newspaper carriers. was ended after the State
attorney ,gentral concluded that this practice violat-
ed the State ERA.? - .

Under the ERA, States will continue to have
authority-in all areas where they have traditionally
had it. The only power that States will lose is the
power to discriminate against an individual on the
basis of his or her sex. The legal reforms required by
the ERA produce positive results for each State’s
citizens, ugreasonable burdens in the law are elimi-
nated while benefits are retained and extended
App 1980) (common law gender-based action for criminal conversdlion
held unconstitutional and no longér viable)

1 Senate ERA Report, p 15 Sec also Ruth Ginsburg, “Some Thoughts on
Judicrat Authonity to Reparr Unconstitutonal Legisiation,” Cleveland State
Law Review (1979), vol 28, pp 301, 316, Brown and Others, Women's
Rights and the Law, p 32 /

5+ 1978 ERA Statement, pp 10,15, 20-21. 24-29 |
m Pennsylvania Attorney General, Opimion No. 76-6 (Mar 17, 1976)

51 Mass Gen Laws Apn ch 188, §§1-9 (West 1976), as amended by St
1977, ¢ 791, §§1-9 (West Supp 1977)

12 Sec Senate ERA Report.p 15, °°
1 Pepnsylvania Attorney General, Opimon No. 71 (1971)

M .

-
.
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3. How W|Il Courts Be ﬁffected by Ratification of
the Equal nghts Amendment"

L 4

.

The ERA will have a positive effect on the

] juditial system in two important ways. By stimulat-

. ing legislative reform; it will help reduce the number
= of claims o be resolved in the courts.ss, Where
compllaqce is not achieved through leglslatlve re-

"+ " form, the amendment will give courts cledrer guide-
posts than currently exnst for, deCldmg sex dlSCl‘lml-

¢
. .

women were denied such basic prerogatives of
citizenship as the right to vote, hold property, serve
on juries, ang practice certain, occupations. The
authors of the l14th amendment did not intend to
change these rules.?s” The legislative history of the\
amendment’s equal protectidn clause provides

gunde for applying it to sex,discrimination claims.?s®

+

; nation amms, S
v, In the many States where gender bias in the law
. .has not been eliminated throug glslanve,\reform,

, victims of this bias have been turning increasingly to .
the courts, relying on -existing Federal and State
constitutional provisions for redress. Unfortunately, *
most State constitufions do pot expressly prphibit
sex'discrimination, and without the ERA, the Feder-
al Constitution sxmllarly fails to prov:de adequate or
sure relief. -

' The 14th afeﬂdm%nt to the U.S. Constitution,

- most frequentl tl)e basis for sex discrimination sults,
offers uneven and uncertain protecuon against sex
bias. The ,}4th amendment 1ogethpr with_the 13th
afid 15th amendments were added to the Constitu-
tion more than a century ago to abolish slavery and

g extend cwnl rights to blacks?*® at a time when_,

S

, ™ Seven Smes {Alaska, Colurady, Maryland. Montana, New Memw,
, Pennsylvama, and Washington) have effected comprehemsive vode refurm

ta comply with their State ERAs, which has ehmimated the need for many .
. Judicial Activism,” s Rifhts Law Reporter (1978}, vol. 4, pp. 22

PO IR 1)

™ Wilham Van Alstyne, The Proposc&'l'wcnuy Seventh Amendmeny). A

Brief, Suppurtive Commentary,” Washinglon Lmvemry Lay Quanm’y

1979), p 200,n 26 r

** Ruth Ginsburg, ‘Sex Equality and the Cunsmuncm.

‘Review (1978), vol 52, pp 452- 53

34 Jbid , p 453.

% Rostker v Goldberg, 101 S Ct atl

*¢ Under the equal protection clause of the 14th amendment, laws that

.‘ lawsuits. Note, Su%f,qual Rights Amendments. Legislatve Reform nnd?burdm uf demunpuaung that the classificatun prumuies a wmpclhng State
men

T nlqne Law

)
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*  considerable debat¥®"%¥ In Cra@a Boren, Justice

~The standard deveme“cﬂ)y the Supreme Court to
judge such claims under' 'the’ 14th amendment is
unclear, both to the Court itself and to other Federal
«and State courts. Justice Brennan recenfly noted,

“The standard of re 2w has been a subject of

Rehnquist partncxpatedu.m this debate. when he
dissented from the majority’s adoption of a “middle
tier” standard of review for sex-based classifica-
tion?%, stating that th% standard:

apparently comesy out of thin air. The Equal
_Protection Clause contains no s@h-language,
and none of our previous ‘cases adopt that
standard. [Tlhe phrases used [in the stan-
dard] are so diaphanous and elastic as to invite

ko

invulve fundamental nghu such as vating ur the night o wravel} ur suspect
q..lassnﬁ\.anons tsuch as race ur ahenage) are subject 1o sirt gudiial
scruting,” These laws are upheld only if the State can carry the heavy

interest 4nd s narrowly drawn Few statutes have been upheld under this
standard, All other equal protection claims. such as-those mvolving
cLunumi regulatiuns, survive cunsututitiunal serutiny upun the minimai
shuwmg uf a guveramental ntérest. Most stawtes examined under this
rational basis standard are upheld as appropriate governmental action,
Gender classifivatiuns are treated differently from the uthers. Sex has been-~
given “"quast-suspect” status. {o survive constitutional scrunny under the
. equal protection clause. classifications based on sex “must serve important
governmental objccuvcs and must be substanually related to achieviment
of those objectives.” Craig v. BorenT429 US. 190, 197 (1976).

_27
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subjective judicial preferenggs or prejudices
relating to particular types of legistation. . = .2

The équal protectiof analysis-developed by the
Court for gender discrimination claims is without
precedent. The Court’s creation of an exception to
the standard for laws it diyines are “compensatory”
to women has only served to compound the confu-
sion,2? ’ ' .

Other courts have had considerable difficulty
understanding and applying the Supreme Court’s
analysis of gender-bias claims under the 14th amend-
ment.?® Lower courts attempting to follow Supreme
Court precedent have analyzed these issues incor-
rectlyr necessitating additional litigation and reversal
on appeal. For example, in Wengler v. Druggists
Mutual Insurance Company, one State supreme court
judge concluded there is “no identifiable ‘supreme
Law of the Land’. . .by which [lower courts) may
adjudicate a claim of alleged gender based discrimi-
nation.”2# The Misscuri Supreme Court in Wengler
upheld a $tatute that provided automatic survivor’s
benefits to wives but not to husbands of workers
who died in job-related accidents.?®* Citing Supreme

* ment.

.

benefits to him, the Supreme Court of-the United
States reversed the State court’s decision.?®® ’

In contrast to the uncertain and unsteady develop-
ment of 14th \amend;nent sex discrimimgon jurispr{u-
dence, courts called upon to interpret the ERAxwill
have two major, sources of guidance: the amends
ment’s extensive legislative® history and the experi~
eig of those States that have added equal rights
provisions to their State constitutions.

After 49 years in Congress, the ERA was adopied
with an ample legislative history specificially de-
signed to guide the courts in their application of the
amendment. Both thé Senate and House of Repre-
sentatives held hearings,?®” issued comprehensive
commuttee reports,?®® and engaged in extensive floor
debates?® on the meaning and effect of the amend-
. ’

Judges and legislators will also be able to look to
precegents established by the courts in tHose States
that already have enacted State ERAs similar to the
proposed Federal amendment.?”® Some of these
courts have had as much as 10 years' experience ~

Court decisions, the Missouri court feasoned that
the challenged-statute fit the “compensatory™ excep-
tion—because 1t gave survivor’s benefits to women,
it was constitutionally permissible.

The Missioun: court, however, failed to address
the discrymination women suffered as wotkers under
the statute. In this case, Mrs. Wengler’s labor was
demigrated by the State because her survivors did
not automatically receive the full array of benefits
given to the survivors of similarly situated men The
State presumed her financial contribution to e less
important to her family than that of 2 man Recog-
nizing this d_iscrimination, and the giscrimination
against Mr. Wengler resulting from the denial of
= 1d 122021 (Rehnquist,  , dissenung) ‘

»1 fn Kahn v Shevin, 416 U'S 351 11974), the Court held that a Flonda
. law that offered a $500 property tax exemption to widows but not to
widowers did not violate the equal protection clause. The Court found that

the law was designed to compensate women for the economic discrimina-
tion they had suffered histoncally. The Court has used this rationale to

uphold two other gender-based laws. Schlesinger v. Ballgd, 419 U.S.n 498

(1975), Califano v Webster, 430 U.S. 313 (1977). A |

» Bven when the courts understand the standard, they often disagree with
it vahdiy. See Peters v. Nanck, 270 S.E 2d 760, 764 (W. Va. Sup. Cu.
1980) ("We arc unimpressed with the lineage of the middle-tier approach
which, s largely the product of ‘result-oriented’ decisionmaking.”).
s Wengler v Druggists Mut Ins. Co, 583 S.W.2d 162, 168 (Mo, Sap. Ct.
1979) (Donnelly, 1., concurring) rev'd., —U.S.—, 100 S, C. 1540 (1930).

s $83S.W.2d 162 (1979). .

s 100'S. Ct, 1540 (1980).
*7411,S,, Congress, Senate,

, mmitiee on the Judiciary, Hearings oS X"
Res. 61 and S.J. Res.

A FuiToxt Provided by ERIC

Ist. Cong, 2d sess. (1970); U.S. Congress, "

with the amendment, I formutatmg themroptmions;
State courts have closely adhered to the legislative
history of the Federal amengdment?” and thg, oping
ions of other State ERA jurisdictions.” As this
Commission has” already reported, these ppinions
have greatly benefited both women and men 2% This
growing body of ERA jurisprudence will help guide
courts in interpreting the Federal ERA.

Finally, the ERA will be construed in context

- with other rights guaranteed under the Constitution.

Because. rules of constitutional.interpretation dictate
that later -amendments do not abrogate, earlier
provisions,?™ equal rights for women will have tb be

- - 3 "

House, Committee ort the, Judiciary, Heanings on H J. Rés. 35, 208 and
Related Bills, 92d Cong., Ist sess. (1971)

1 (1S, Congress, Senate, Cofhmittee on the Judiciary, S Rep No-92-
689, 92d Cong . 2d sess (1972); U S, Congress, House, Committce on the
Judiciary. Rep No 92-359, 92d Cong., Ist sess (1971) °

» Eg. Senate debate 118 Cong. Rec. pt 7:9314-72 (1972); 118 Cong. Rec.
pt. § 9517-40, 9544-99 (1972), House debate )17 Cong. Rec pt 27 35295~
326 (1971); 117 Cong. Rec. pt. 27.35782-815 (197}) Scc generally Library
of Congress, Congressional Rescarch Service, Equal Rights Amendment:
Sclected Floor Debate and Votes, Dec 21, 1974, The Equal Rigie
Amendment Project, The ERA. A Bibliographic Study (Conn - Green-
wood Press, 1976), pp. 3-32, . L

10 Sec 1978 ERA Statement pp 23-24, notes 27-28, 30-32,

71 See ibid., pp 23=24; Darnn v. Gould, 85 Wn.2d 859, 540 P 2d 885, 889-
90 (1975). ‘ R ’ ‘

m See, ¢.8., Rand v. Rand, 374 AT 900 (1977). | »

" 1 1978 ERA Statement, pp 23-29.

4 Townsend v. Edeiman, $18 F.2d 1 g(hh Cir 1975).

.
. :
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: .
balanced with other constitutional concerns, includ- .

ing freedom of religion and the right to privacy.*s
This means, for example, that the ERA will not
require the ordination of women priests or the sex
integration of religious services. _

The ERA will be applied in accordance with
settled principles of constitutional adjudication. For
extmple, courts’always avoid reaching the constitu-
tional issue” unless it is absolutely necessary to the
resolution of the cas¢/*® Similarly, when a court
finds that one part of a faw violates the Constitution,
it will invalidate only that part of the law; the court
¥* The US Suprtme Court has stated that Lonstitutional provisions must

each be accorded equal dilnity in their meaning Ullman v United States,
350U S 422,428-29(1956)

¢ See Joint Anti-Fascist Refugee Commutice v McGrath, 341 U'S 123,

-~

will not formulate a rule of constitutional law
broader than that required by the precise facts.?”
Thus, courts will adjudicate claims under the
ERA within carefully defined paraméters and, as
described above, on the basis of many years of
careful analysis of equal rights principles. Those
who fear that courts will reach unpredictable deci-'
sions'based on a judge's own inclinations and desires
truly have the most compelling reason to seek
ratification of the ERA as the best way to assure
guidance for the judiciary when it 1s called upon to
decide sex discrimination claims.
154-55 (1950) (Frz_mkfune'r: J. conwurnng), Ashwander 3 Tennessee
Valley Authonity, 297 U S 333, 347 (1934) (Brandess, J . p0ncurning)

#1 Sec Morns D Forkosch, Consnitutional Law (Mineola. NY Founda-
tion Press, 1969).p 72
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Three more Stax&s lust act to ratify the proposed
Federal Equal Rights Amendment by June 30, 1982,
to secpre this constitutional affirmation of equal

icAtion of the Equal Rights Amendment because
. conwetion that the amendment is essential to
assure equal justice for Women and men under the

law.

The Commussion 1s concemed ,that the lack of a
clear understanding of the effects of the ame_ndment
has confused some Sfate legislators and the public
alike about the ERA. We believe that this confusion
stagds as a significant barrier to ratification. There is
brbad-based support for the Equal.Rights Amend-
ment, demonstyated both by public opinion polls and
the fact that 35 States—representing 72 percent of
the population—have ratified it. However,’an even
larger majority expresses support for the principle of
equal rights. The conflicting responses of those who
state support for the pnnclple of equal rights but are
uncertain about—or- opposed to—the ERA are

, difficult to reconcile, since the goal of equal rights
can most effectively be secured byﬁ}dmg the Equal
Rights Amendment to our Constitution. The Com-
mission is certain that with better understanding of
the fieed for and the positive effects to be achieved

. by the ERA, those who are truly-committed tqequal

rights for women and men will conclude that the
amendment should have their support. #”
.The patchwork quilt of laws in the Nation is
luttered at all levelg of government with provisions
that sanction dlscrlmmatlon -apainst individuals on
the basis of their sex, such as the following:

1

-

¢ State and Federal laws that limit employment
opportunities for women and operate to deprive
women of certain jobs. Although of dubious validity
today, such laws remain in the Fedéral code and on
the books in such States as Arkansas, Missouri,
Mississippi, and Ohio and may be tacitly enforced

e Loopholes in antidiscrimination laws, such as

Carolina laws and in Federal employment laws tha
exempt electéd officials from the prohibitians agains
discrimination. Such _exemptions leave women who
are publlc employees particularly vulnerable to job
bias.

_* State laws that deﬁé different rights for
husbands and wives during marriage with respect to
each other, to their children, to their property, and
tj) third parties.

Laws and practices that operate to depnve
hememakers of economic security during marriage,
upon divorce, or at widowhood by failing to
recognize their valuable contribution to their fami-
JJjes and society. .

" o Social security provisions premlsed on sex-
based assumptions that fail to recognize the value of
work in the home, the diseriminatory wage structure
in the labor force, and the diversity of roles played
by womien today.

¢ Pension provisions that perpetuate discrimina-
tion in retirement, disadvantaging older women who

 are retired employees,

.

‘o Governmenlal action that denigs male and
female children an}i youth equal educatidnal oppor-
funities and -sugg}holes them into sex-segregated
roles. " =




>

4 .
* Laws and practices that discrinfinate against
women who sefve the Nation inethe military.
In some States arid at the Federal level, legisla-

stures have begun action 10 remove sex bias from the

law. Although all levels of gavernment are now free
to promote equal nghts, this piecgmeal process for
reform 1s simply not adequate to, the task, 1t 1s
lengthy at best, producing inconsistent results. Some
States have barely acted at all, and in others, the
action has been uneven and could be reversed. And.
regara]ess of State-laws, women and men n all
States may be victims of Federal laws that continue
to sanction discrimination \Equal nights for women

has been on the back burner at all levels of

government, and it 1s likely to remain there until the
Constitution speaks clearly and directly to the issue.
For the present, no matter where wé live, women
and men throughout America continue fo be disad-
vantaged by laws and governmental action that
classify individuals on the basis of sex and deny
equal rléhts under the law.

Ratification of the ERA will securely establish the
prnciple of equal rights for women and men 1n all
States. It will

ERI

the law that clearly tells government it may not
intrude upon our lives by imposing rights and
obligations. upon one sex that are different from
those imposed upon the other sex. In doing this, the
ERA limits the power of government in only one
important way it will deny Federal, State, and local
governments the power to dlscﬁmmate against its
citizens on theﬁasns of whether they are female or
male.

The 2-year transition period followingratification
of the ERA assures that each level of government
can implement this standard as its legislature deter-
mines is best. By stimulating legislative reform—and
moving it to the “front furner” during a nationwide
implementation proc
the number of sex @&iscrimination claims to be
resolved in the courts. Mereover, where it becomes
necessary to turn to the courts beeause a legislaturé

has failed to agt, judges called upon to decide sex,.,

discrimination claims will have guideposts under the
ERA that are sorely lacking today. The court¥will
be guided by the extensive legislative history of the
Equal Rights Amendment and the experience

States that have already added equal rights provi:
sions to their State constitutions.

-

the ERA-witt help reduce’

e 4 "

Throﬁgh legislative implementation and, where
necessary, the judicial process, the amendment's
guarantee of “equal rights under law"™ will bring
beneficial changes in the following ways.

* Laws and regulations that presently restrict
opportunities available to women( throughout the
labor force would clearly” be invalitt~Ratification
will place upon legislatures the obligation to repeal
provisions that limit the jobs womencan hold.

¢ Loopholes would be closed in existing State
and Federal antidiscrimination laws, ereby
stren gthemng the right of public'employees—includ-
ing those who work for elected officials—to be free
from sex-based employment discrimination.

¢ Laws, and policies that deny women equal
rights to marital property would be invalid. The

~

ERA will strengthen the™equal rights of married

women to ownpership, possession, and management
of marital property.

* A constitutional basis would be established for
recognizing the homemaker’s contribution to a
marriage. The recognition of marriage as an eco-

‘nomic as well as social and emotional partnership is

ssential for homemakers to gain meaningful eco-

1€ secunty during and after marriage.
- ¢ The egonomic position of womendacing retire-
ment would be improved by invalidating sex-based
discrimination in insurance, pensions, and retirement
security programs that involve governmental action.
¢ Government-supported schools at all levels
would be required to eliminate policies and practices
that discriminate against mdlvnduals on the

basis jof
whether they are female or male.  ~ / .

* The military, would be required to eHminate
discriminatory policies and pragtices that presently
limit opportunities for women and the conmbutlon
they can make to the Nation.

On 'the basis of its study of the Equal Rights

Amgndment, the Commission-on Civil Rights firmly
believes that ratification of the amendment 1s essen®
tial to achieve equal rights for women and men. The
Commyssion hopes that this report, together with the
Statement on the Equal Rights Amendment it issued
in 1978, will help the Nation to understand and
support this conclusion. The fundamental guarantee
rights under law embodied in the Equal
1ghts Amendment belongs in our Federal Constitu-
tion. The wom®® and men_of this country deservem
less than this secure, constitutional guarantee of’
equal dignity under the law.
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Statementof

U.S. Commission on
Givil Rights

‘on the Equal Rights
Amendment,. —
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“Buring the legislative ‘sessions of 1973 and
1974, gbe legislatures of many states will have
before them one of the most importanf constitu-
tional changes of our time—the pro%Zsed 27th
Amendment._

ot be denied or abridged
by'the United States or by any Stafe on account
of,sex.” ' '

For 16 years, the Commission on Civil Rights
has been combatting the pernicious and pervasive
racial discrimination which continues to divide
our nation. In 1972, under Public Law 92-496, the
Commission’s jurisdiction was extended to cover
discrimination on the basis of sex. Sex discrimina-
tiog has been an integral part of the laws, cus-
toms, and official practices of the United States
. throughout its history. The Commission believes,

that the Equal Rights Amendment will provide a
peeded constitutional guarantee of full citizen-
ship for women, and will assure the rights of both
women and men fto equal treatment under the
laws. Ratification of the ERA is an important and
- appropriate means of alleviating sex discrimina-

urg\der the law shall n

tion—ijust as the adoption of the 13th and 14th ,

Amendments was vital to the cause of racial
equality. NN
- The Equal Rights Amendment passed the 92nd
Congress by an overwhelming margin, Withip
48 hodrs after that historic ‘occasion, six states

-

- ¥ "
had ratified the new Amendment. Within three

+ months, the total had grown to 20 states. Thirty

state?have now approved the Amendment, and
several states have also passed state equal rights
amendments.

The Amendment must be adopted by 38 of the
50 states, and this must occur within seven years.
Even after the Amendment is Tratified by the
remaining required sfates, it will not go into
effect for two years. Ratification of the: 27th
Amendmentyis an essential step toward meeting
this nation’s stated goal of equal opportunity for
every citizen. The Commission hopes and tru

_ that the Equal Rights Amendment soon will have

the approval of a sufficient number of state
legislatures to become an operating part of our
Constitution: J 4
s s . < <.
T v
The U.S. Commission on Civil Rights is a
temposary, independent, bipartisan Agency estab-
lished by Congress in 1957 and djrected to.

Investigate complaints alleging that citizens are
ing ived of their right to vote by reason of
their race, color, religion, or national origin;

Study and collect information concerning legal
developments constituting a denial of equal pro-
tection of the laws under the Constitution because
of race, color, religion, sex, or ngtiongl origin,

Abprai;e Federal laws and policies with respect
to the equal protedtion of the laws begause of
race, ¢tolor, religion, sex, or national origin;

= Serve as a national clearinghouse for informa-
tion in respect to denials of equal protection of
the laws because of race, color, religion, sex, or

. national origin; and :

{J\bmit reports, findi}\gs, and recommendations
to the President and the Congress. ’
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